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* BOOK THE SECOND. 


OF THE RIGHTS OF THINGS. 


| CHAPTER THE FIRST. 
OF PROPERTY, IN GENERAL. 


| Tarn former book of theſe commentaries having 
treated at large of the jura perſonarum, or ſuch rights 
and duties as are annexed to the perſons of men, the 
objects of our enquiry in this ſecond book will be the 

-a rerum, or, thoſe rights which a man may acquire 
in and to ſuch external things as ape unconnected with 
his perſon. Theſe are what the writers on natural 
lau ſtile the rights of dominion, or property, concern- 

ing the nature and original of which I ſhall firſt pre- 
miſe a few obſervations, before I proczed to diſtribute _ 
- and conſider its ſeveral objects. 

Vol. II. 5 : B ; 
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There is nothing which ſo generally ſtrikes the 1 
gination, and engages the affections of mankind; 
the right of property; or that ſole and deſpotic domi: 
nion which one man claims and exerciſes over the exter 
nal things of the world, in total excluſion of the righ 
of any other individual in the univerſe. And yet ther 
are very few, that will give themſelves the trouble to 
confider the original and foundation of this right. 
Pleaſed as we are with the poſſeſſion, we ſeem afraid 
io look back to the means by which it was acquired, 
as if fearſul of ſome defect in our title; or at beſt we 
reſt ſatisfied with the deciſion of the laws in our favour, 
without examining thereaſon or authority upon which 
thoſe laws have been built. We think it enough that 
our title is derived by the grant of the former proprie- 
tor, by deſcent from our anceſtors, or by the laſt will 
and teſtament ef the dying owner; not caring to reflect 
that (accurately and flrictly ſpeaking) there is no foun- 
dation in nature or in natural law, why a ſet of words 
upon parchment ſhould convey the dominion of land; 
why the ſon ſhould have a right to exclude his felloy- | 
_ creatures from a determinate ſpot of ground, becauſe 
his father had done ſo before him; or why the occu- 
| = of a particular field or of a jewel, when lying on 

is death-bed and no longer able to maintain poſſeſ- 
ſion, ſhould be entitled e tell the ret of the word 
which of them ſhould enjoy it aſeer him. Theſe in- 
quiries, it muſt be owned, would be uſeleſs and even 
troubleſome in common life. It is well if the maſs 
of mankind will obey the laws when made, without 
ſerutinizing too nicely into the reaſons of making thera. 
But, when law is to be conſidered not only as matter 
of practice, but alſo as a rational ſcience, it cannot be 
Improper or uſeleſs to examine more deeply the rudi- 
ments and grounds of theſe poſitive conſtitutions of 
fociety. | 1 

In the beginning of the world, we are informed by 
holy writ, the all-Lountitul Creator gave to man“ do- 
* minion over all the earth; and over the fiſh of the 
* ſea, and over the fuw] of the air, and over every 
* living thing that moveth upon the earth*.” This 


1 Gen. i. 28. $27; be ; 
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is the only true and ſolid foundation of man's domi- 
nion over external things, whatever airy metaphyſical 
notions, may have been ſtarted by fanciful writers upon 
this ſubject. The earth therefore, and all things there- 
in, are the general property of all mankind, excluſive 
of other beings, from the immediate gift of the crea- 
tor. And, while the earth continued bare of inhabi- 
rants, it is reaſonable to ſuppoſe, that all was in com- 
mon among them, and that every one took from the 
public ſtock to his own uſe ſuch things as his imme- 
diate neceſfities required. 1 | 
Theſe general notions of property were then ſuffici- 
ent to anſwer all the purpoſes of human life; and 
might perhaps ſtill have anſwered them had it been poſ- 
fible for mankind to have remained in a ftate of pri- 
meval fimplicity : as may be collected from the man- 
ners of many American nations when firſt diſcovered 
by the Europeans; and from the antient method of . 
living among the firſt Europeans themſelves, if we 
may credit either the memorials of them preſerved in 
the golden age of the poets, or the uniform accounts. 
given by hiſtorians of thoſe times, wherein “ erant 
„ omnia communia et indiviſa omnibus, veluti unum cunctis 
„ patrimonium effet *.”” Not that this communion of 
goods ſeems ever to have been applicable, even in the 
carlieſt ages, to ought but the ſubſtance of the thing; 
nor could it be extended to the w/e of it. For, by the 
law of nature and reaſon, he, who firſt began to uſe it, 
acquired therein a kind of tranſient property, that laſt- 
ed ſo go. he was uſing it, and no longer 3; or, to 
ſpark with greater precifion, the right of poſſeſſion 
continued for the ſame time only that the ad of poſſeſ- 
ſion laſted. Thus the ground was in common, and 
no part of it was the permanent property of any man 
in particular; yet whoever was in the occupation o 
any determined ſpot of it, for reſt, for ſhade, or the. 
like, acquired for the time a fort of ownerſhip, from 
which it would have been unjuſt, and contrary to the 
law of nature, to have driven him by force; but the 
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inſtant that he quitted the uſe or occupation of it, 
another might ſeiſe it without injuſtice. Thus alſo a 
vine or other tree might be ſaid to be in common, as 
all men were equally entitled to it's produce; and yet 
any private individual might gain the ſole property 
of the fruit, which he had gathered for his own repaſt. 
A doctrine well illuſtrated by Cicero, who compares 
the world to a great theatre, which is common to the 
public, and yet the place which any man has taken is 
tor the time his own *. 3 | 
| But when mankind increafed in number, craft, and 
ambition, it became neceſſary to entertain conceptions 
of more permanent dominion; and to appropriate to 
individuals not the immediate w/e only, but the very 
ul iſtance of the thing to be uſed. Otherwiſe innumera- 
ble tumults muſt have ariſen, and the good order of 
the world been continually broken and diſturbed, 
while a variety of perſons were ſtriving who ſhould. 
get the firſt occupation of the ſame thing, or diſput- 
ing which of them had actually gained it. As human 
lite alſo grew more and more refined, abundance of 
conveniencies were deviſed to render it more ealy, 
commodious, and agreeable; as, habitations for ſhel- 
ter and ſafety, and raiment for warmth and decency. 
But no man would be at the trouble to provide either, 
10 long as he had only an uſufructuary property in 
them, which was to ceaſe the inſtant that he quitted 
© poſleſtion ;—if, as ſoon as he walked out of his tent, 
or pulled off his garment, the next ſtranger who came 
by would have a right to inhabit the one, and to wear 
the other. In the caſe of habitations in particular, 
it was natural to obſerve, that even the brute creation, 
io whom every thing elſe was in common, maintain- 
ed a kind of permanent property in their dwellings, | 
eſpecially for the protection of their young; that . | 
birds of the air had neſts, and the beaſts of the field 
had caverns, the invaſion of which they efteemed a 
very flagrant. injuſtice, and would ſacrifice their lives 
to preſerve them. Hence a property was ſoon eſtab- 
liſhed in every man's houſe and home-ftall; which 


4 Quemadmodum ' theatrum, guiſque eccuparits De Fin, I. 3. 
cum commune fit, recte tamen dici c. 20. 
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ſeem to have been originally mere temporary. kuts or 
moveable cabins, ſuited to the deſign of providence for 
more ſpeedily peopling the earth, and ſuited to the 
wandering life of their owners, before any.extenſive 
property 1n the ſoil or ground was eſtabliſhed. And 
there can be no doubt, but that moveables of every 
kind became ſooner appropriated than the permanent 
ſubſtantial ſoil: partly becauſe they were more ſuſcep- 
tible of a long occupancy, which might be continued 
for months together without any ſenſible interruption, 
and at length by uſage ripen into an eſtabliſhed right; 
but principally becauſe few of them could be fit for 
uſe, till improved and meliorated by the bodily labour 
of the occupant ; which bodily labour, beſtowed upon 
any ſubjet which before lay in common to all men, 
is univerſally allowed to give the faireſt and moſt . 
reaſonable title to an excluſive property therein. 
The article of food was a more immediate call, and 
therefore a more early conſideration. Such, as were 
not contented with the ſpontaneous product of the 
earth, ſought for a more ſolid refreſhment in the fleſh 
of beaſts, which they obtained by hunting. But the 
frequent diſappointments, incident to that method of 
Proviſion, induced them to gather together ſuch ani- 
mals as were of a more tame and ſequacious nature; 
and to eſtabliſh Epermanent property in their flocks 
and herds, in order to ſuftain themſelves in a leſs 
precarious manner, partly by the milk of the dams, 
and partly by the fleſh of the young. The ſupport of 
theſe their cattle made the article of 2vater alſo a very 


important point. And therefore the book of Genefis 


(the moſt venerable monument of antiquity, conſidered 
merely with a view to hiſtory) will furniſh us with fre- 
ume inſtances of violent contentions concerning wells; 

e excluſive property of which appears to have been 
eſtabliſhed in the firſt digger or occupant, even in ſuch 


places where the ground and herbage remained yet in 


common. Thus we find Abraham, who was but a 
ſojourner, ung his right to a well in the county 
of Abimelech, and exacting an oath for his ſecurity, 


beat he had dere tht well.” And Us 
| ber. xxi. 30. 
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about ninety years afterwards, reclaimed this his fa- 
ther's property; and, after much conteation with the 
Philiftines, was ſuffered to enjoy it in peace ®. 

All this while:the ſoil and paſture of the earth re- 
mained ſtill in common as velite, and open to every 
occupant : except perhaps in the neighbourhood of 
towns, where the neceſſity of a ſole and excluſive pro- 
perty in lands (for the ſake of agriculture) was earli- 
er felt, and therefore more readily complied with. 
Otherwiſe when the multitude of men and cattle had 
conſumed every convenience on one ſpot of ground, 
it was deemed a natural right to ſcize upon and oc- 
cupy ſuch other lands as would more eafily ſupply their 
neceſſities. This practice is ſtill retained among the 

Wild and uncultivated nations that have never been 
formed into civil ſtates, like the Tartars and others 
in the eaſt ; where the climate itſelf, and the bound- 
leſs extent of their territory, conſpire to retain them 
fill in the ſame ſavage ſtate of vagrant liberty, which 
was univerſal in the earlieſt ages; and which Tacitus 
informs us continued among the Germans till the de- 
ciine of the Roman empire“. We have alſo a ſtrik- 
ing example of the ſame kind in the hiſtory of Abra- 
ham and his nephew Lot“. When their joint ſub- 
Rance became fo great, that paſture and other conve- 
niences grew ſcarce, the natural confequence was that 
a firife aroſe hetween their ſervants; ſo that it was 
no longer practicable to dwell together. This con- 
tention Abraham thus endeayoured to compoſe: let 
* there be no ſtrife, I pray thee, between thee and 
me. Is not the whole land before thee ? Separate 
. I pray thee, from me. If thou wilt take 
Ache left hand, then I wall 0 the right; or if thou 
* depart to the right hand, then I will go to the left.“ 
This plainly implies an acknowledged right, in either, 
to 9ccupy whatever ground he pleaſed, that was nor 

pre: occupied by other tribes. * And Lot lifted up his 

1 eyes, and beheld all the plain of Jordan, that it 

| | * was well watercd every where, even as the garden of 


6 Gen. XxXVI. 15. 18, Cc. placuit, De mor. Ger, 16. 
T Colurt diſcreti ct diveſt; Cen. © W. | 88 
at ſent, ut carifus, ut mt, | 


Ch. 1. "Vf Trrxcs. | | 7 
«the Lord. Then Lot choſe him all the plain of 


Jordan, and journey'd eaſt; and Abraham dwelt in 
« the land of Canaan.” £8 | 
Upon the ſame principle was founded the right of 
migration, or ſending colonies to find out new habita- 
tions, when the mother-country was overcharged with I 
inhabitants; which was practiſed as well by the Phoe- 
nicians and Greeks, as the Germans, Scythians, and 
other northern people. And, ſo long as it was con- 
fined to the ſtocking and cultivation of defert unin- 
habited countries, it kept ſtrictiy within the limits of 5 
the law of nature. But how far the ſeiſing on coun- 
tries already peopled, and driving out or maſſacring 
the innocent and defenceleſs natives, merely becauſe 
they differed from their invaders in language, in reli- 
ion, in cuſtoms, in government, or in colour; how | 
2 ſuch a conduct was conſonant to nature, to reaſon, 
or to chriſtianity, deſerved well to be con ſidered by 
thoſe, who have rendered their names immortal by 
thus civilizing mankind. fy 
As the world by degrees grew more populous, it 
daily became more difficult to find out new ſpots to 
inhabit, without encroaching upon former occupants : 
and, by conſtantly occupying the ſame individual ſpot, 
the fruits of the earth were conſumed, and it's ſpon- 
tancous produce deftroyed, without any proviſion for 
a future ſupply or ſucceſſion. It therefore became 
neceſſary to purſue ſome regular method of providing 
a conſtant ſubſiſtence; and this neceſſity produced, or 
at leaſt promoted and encouraged, the art of agricul- 
ture. And the art of agriculture; by a regular con- 
nection and conſequence, introduced and eſtabliſhed 
the idea of a more permanent property in the ſoil, 
than had hitherto been received and adopted. It was 
clear that the earth would not produce her fruits in 
ſufficient quantities, without the aſſiſtance of tiilage ; 
but who would be at the pains of tilling it, if auo- 
ther might watch an opportunity to ſcife upon and en- 
joy the product of his induſtry, art, and abe 2 Had 
not therefore a ſeparate property in lands, as well as 
| moveables, been veſted 1n — individuals, the world 
? muſt have continued a foreſt, and men have beeñ mere 
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animals of prey; which, according to ſome philoſo- 
phers, is the genuine ſtate of nature. Whereas now 
(io graciouſly has Providence interwoven our duty and 
our tat together) the reſult of this very. neceſſi · 
ty has been the ennobling of the human ſpecics, by 
giving it opportunities of improving it's rational facul- 
tics, a3 well as of exerting it's natural. Neceſlity be- 
gat property: and, in order to inſure that property, 
recourſe was had to civil ſociety, which brought along 
with it a long train of inſeparable concomitants; 
ates, government, laws, puniſhmeats and the public 
exerciſe of religious duties. Thus connected together, 
it was found that a party only of ſociety was ſufficient 
to provide, by their manual labour, for the neceſfary 
ſubſiſtence of all; and leiſure was given to others to 
cultivate the human mind, to invent uſeful arts, and 
to lay the foundations of ſcience. 
The only queſtion remaining 1s, how this property 
| became actually veſted: or what it is that gave a man 
1 an excluſive right to retain in a permanent manner 
| that ſpecific land, which before belonged generally to 
every body, but particularly to nobody. And, as we 
before obſerved that occupancy gave the right to the 
temporary uſe of the ſoil, ſo it is agreed upon all hands 
that occupancy gave alſo the original right to the per- 
manent property in the /ub/tance of the earth itſelf; 
. which excludes every one elſe but the owner from the 
uſe of it. There is indeed ſome difference among the 
| writers on natural law, concerning the reaſon why oc- 
cupancy ſhould convey this right, and inveſt one with 
* this abſolute property: Grotius and Puffendorf in- 
fiſting, that this right of occupancy is founded on a 
tacit, and implied aſſent of all mankind, that the firſt 
occupant ſhould become the owner; and Barbeyrac, 
Titus, Mr. Locke, and others, holding, that there is 
no ſuch implied aſſent. neither is it neceſſary that 
there ſhoutd be; for that the very act of occupancy, 
alone, being a degree of bodiiy labour, is, a 
principle of bee juſtice, without any conſent or 
y compact, ſufticient of urſelf to gain a title. A diſ- 
pute that favours too much of nice and {cholaſtic re- 
| tinement! However, both ſides agree in this, that oc- 
| cupancy is the thing by which the title was in fact 
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originally gained; every man ſeiſing to his own con- 
tinued uſe ſuch ſpots of ground as he found moſt 
agreeable to his own convenience, provided he found 
them unoccupied by any one elſe. 

Property, both in lands and moveables, being thus 
originally acquired by the firſt taker, which taking 
amounts to a declaration that he intends to appropri- 
ate the thing to his own uſe, it remains in him, by 
the principles of univerſal law, till ſuch time as he 
does ſome other act which ſhews an intention to aban- 
don it; for then it becomes, naturally ſpeaking, pub- 
lict juris once more, and is liable to be again appro- 
priated by thenext occupant. So if one 1s feſſed 
of a jewel, and caſts it into the ſea or a public high- 
way, this is ſuch an expreſs dereliction, that a pro- 
perty will be veſted in the firſt fortunate finder that 
will ſeiſe it to his own uſe. But if he hides it privately 
in the earth or other ſecret place, and it is diſcovered, 
the finder acquires no property therein; for the owner 
hath not by this act declared any intention to abaa- 
don it, but rather the contrary; and if he loſes or 
drops it by accident, it cannot be collected from thence, 
that he deſigned to quit the poſſeſſion; and therefore 
in fuch a al the property ſtill remains in the loſer, 
who may claim it again of the finder. And this, we 
may remember, is the doctrine of the law of England, 
with relation to treaſure trove ?. ER 

But this method, of one man's abandoning his pro- 

y, and another ſeiſing the vacant poſſeſſion, how- 
ever well founded in theory, could not long ſubſiſt in 
fact. It was calculated merely for the rudiments of 
civil ſociety, and neceſſarily ceaſed among the com- 
plicated intereſts and artificial refinements of polite 
and eſtabliſhed governments. In theſe it was —— 
that what became inconvenient or uſeleſs to one man, 
was highly convenient and uſeful to another; who 
was ready to give in exchange for it ſome equivalent, 
that was equally deſirable to the former proprietor. 
Thus mutual convenience introduced commerical traf- 
fic, and the reciprocal transfer of property by ſale 


9 Sce Vol. I. pag. 30. 
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grant, or conveyance: which may be conſidered either 
as a continuance of the original poſſeſſion which the 
firſt occupant had; oras an abandoning of the thing 
by the preſent owner, and an immediate ſucceſſive oc- 
eupancy of the ſame by the new proprietor. The volun- 
tary dereliction of the owner, and delivering the poſ- 
ſeſſion to another individual, amount to a transfer of 
the property; the proprietor declaring his intention 
no longer to occupy the thing himſelf, but that his 
own right of occupancy ſhall be veſted in the new ac- 
quirer. Or, taken in the other light, if I agree to 
part with an acre of my land to Titus, the deed of 
conveyance is an evidence of my intending to-abandon 
the property: and Titius being the only or firſt man 
acquainted with ſuch my intention, immediately ſteps 
in and ſeiſes the vacant poſſeſſion: thus the conſent 
expreſſed by the conveyance gives Titius a good right 
againſt me; and poſſeſſion, or occupancy,. confirms 
that right againſt all the world' beſides. | 
The moſt univerſal and effectual way of abandon- 
ing property, is by the death of the occupant : when, 
both the actual poſſeſſion and intention of keep- 
ing poſſeſſion ceaſing, the property which is found- 
ed upon ſuch poſſeſſion eh intention, ought alſo to 
ceafe of courſe. For, naturally ſpeaking, the inſtant. 
a man ceaſes to be, he ceaſes to have any dominion : 
elſe, if he had a right to diſpoſe of his acquiſitions 
one moment beyond his life, he would alſo have a 
right to direct their diſpoſal for a million of ages after 
him; which would be highly abſurd and inconveni- 
ent. All property muſt therefore ceaſe upon death, 
conſidering men as abſolute individuals, and uncon- 
nected with civil ſociety : for then, by the principles 


before eſtabliſhed, the next immediate occupant 


would acquire a right in all that the deceaſed poſſeſſ- 
ed. But as, under civilized governments which are 
calculated for the peace of mankind, ſuch a conſtitu- 
tion would be productive of endleſs diſturbances, the 
univerſal law of almoſt every nation (which is a kind 


of ſecondary law of nature) has either given the dy- 
ing perſon a power of continuing his property, by 


diſpoſing of his poſſeſſions by will; or, in caſe he ne- 
glects to diſpoſe of it, or is not permitted to make any 


—— — 
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_ diſpoſition at all, the municipal law of the country 
then ſteps in, and declares who ſhall be the ſucceſſor, 
repreſentative, or heir, of the deceaſed; that is, who 
alone ſhall have a right to enter upon this vacant poſ- 
ſeſſion, in order to avoid Natconfalien, which it's be- 
coming again common would occaſionꝰ. And far- 
ther, in caſe no teſtament be permitted by the law, or 
none be made, and no heir can be found ſo qualified 
as the law requires, ſtill to prevent the robuſt title of 
occupancy from again taking place, the doctrine of 
eſcheats is adopted in almoſt every country; whereby 
the ſovereign of the ſtate, and thoſe who claim under 
his authority, are the ultimate heirs, and ſucceed to 
thoſe inheritances, to which no other title can be 
formed. ; | | ET 
The right of 1aheritance, or deſcent to the chil- 
dren and relations of the deceaſed, ſeems to have been 
allowed much earlier than the right of deviſing by 
teſtament. We are apt to conceive at firſt view that 
it has nature on it's ſide; yet we often miſtake for 
nature what we find eſtabliſhed by long and invete- 
rate cuſtom. It is certainly a wile and effectual, but 
clearly a political, eſtabliſhment ; fince the perma- 
nent right of property, veſted in the anceſtor himſelf, 
was no natural, but merely a civil, right. It is true, 
that the tranſmiſſion of one's poſſeſſions to poſterity 
has an evident tendency to make a man a good citi- 
zen and a uſeful member of ſociety : it ſets the paſ- 
ſions on the ſide of duty, and prompts a man te de- 
ſerve well of the public, when he is ſure that the re- 
ward of his ſervices will not die with himſelf, but be 
tranſmitted to thoſe with whom he is connected by 
the deareſt and moſt tender affections. Yet, reaſona- 
ble as this foundation of the right of inheritance may 
ſeem, it is probable that it's immediate original aroſe 
not from ſpeculations, altogether fo delicate and re 
fined, and, if not from fortuitous circumſtances, at 
leaſt from a plainer and more ſimple principle. A 
man's children or neareſt relations are uſually about 


o It is principally to prevent death of either, the inheritance 
any vacancy of poſſeſſton, that the does rot ſo properly deſcend, as 
civ. I law conſiders father and fon continue in the hands of the ſer» 
as one perſon ; ſo that upon tie vivor. E. 28. 2. 11. 
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him on his death-bed, and are the earlieſt witneſſes of 
his deceaſe. They became therefore generally the 
next immediate occupants, till at length in proceſs of 
time this frequent uſage ripened into general law. 
And therefore alſo in - a earlieſt ages, on failure of 
children, a man's ſervants born under his roof were 
allowed to be his heirs; being immediately on the 
ſpot when he died. For we Kad the old patriarch 
Abraham expreſsly declaring, that “ fince God had 
given him no ſeed, his ſteward Eliezer, one born 


1 2 


„ in his houſe, was his heir *. 5 

While property continued only for life, teſtaments 
were uſeleſs and unknown; and, when it became in- 
heritable, che inheritance was was long indefeaſible, 
and the children or heirs at law were incapable of ex- 
cluſion by will. 'T'ill at length it was found, that fo 
'ftri a rule of inheritance made heirs diſobedient and 
head-ſtrong, defrauded creditors of their juſt debts, 
and prevented many provident fathers from dividing 
or charging their eſtates as the exigence of their fa- 
milies required. This introduced pretty generally the 
right of diſpoſing of one's property, or a part of it, by 
teſtament; that is, by written or oral inſtructions pro- 
perly evitnefſed and authenticated, according to the 
pleaſure of the deceaſed ; which we therefore empha- 
tically ſtile his Il. This was eſtabliſhed in ſome 
countries much later than in others. With us in 
England, till modern times, a man could only diſ- 

15 of one third of his moveables from his wife and 
children; and, in general, no will was permitted of 
lands till the reign of Henry the eighth; and then only 
for a certain portion: for it was not till after the reſ- 
toration that the power of deviſing real property be- 
came ſo univerſal as at preſent. | 

Wills therefore and teſtaments, rights of inheri- 
tance and ſucceſſions, are all of them creatures of 
the civil or municipal laws, and accordingly arein all 
reſpects regulated hy them; every diſtin country 
having different ceremonies and requiſites to make a 
teſtament completely valid: neither does any thing 
vary more than the right of inheritance under differ- 


Sen. xv. 3. 
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ent national eſtabliſhments. In England particular- - 
ly, this diverſity is carried to ſuch a length, as if it 
had been meant to point out the power of the laws in 
regulating the ſucceſſion to propetty, and how futile _ 
every claim muſt be, that has not it's foundation in 
the poſitive rules of the ſtate. In perſonal eſtates the 
father may ſucceed to his children; in landed proper- 
ty he never can be their immediate heir, by any the 
remoteſt poſſibility : in general only the eldeſt ſon, in 
ſome places only the youngeſt, in others all the ſons 
together, have a right to ſucceed to the inheritange: 
in real eſtates males are preferred to females, and the _ 
eldeſt male will uſually exclude the reſt; in the diviſi, 
on of perſonal eſtates, the females of equal degree are 
admitted together with the males, and no right of pni - 


— 


mogeniture is allowed. | | 
| This one conſideration may help to remove the 
ſcruples of many well-meaning perſons, who ſet up a 
miſtaken conſcience in oppoſition to the rules of law 


Ik a man difinherits his fon, by a will duly executed, 


and leaves his eftate to a ſtranger, there. axe many 
who conſider this proceeding as contrary to natural 
juſtice: while others ſo ſcrupulouſly adhere to the ſup- 
poſed intention of the dead, that if a will of lands be 
atteſted by only avs witneſſes inſtead of three, Which 
the law requires, they are apt to imagine that-the heir 
is bound in conſcience to relinquiſh his title to the de- 
viſee. But both of them certainly proceed upon very 
erroneous principles, as if, on the one hand, the ſon 
had by nature a right to ſucceed to his father's lands; 
or as if, on the other hand, the owner was by nature 
entitled to direct che ſucceſhon of his property after 
his own deceaſe. Whereas the law of nature ſuggeſts, 
that on the death of the poſſeſſor the eſtate ſhould 
again become common, and be open to the next oer 
cupant, unleſs otherwiſe ordered for the ſake of civil 
peace by the poſitive la w of ſociety. The poſitive law: 
of ſociety, which is with us the municipal law of 
England, directs it to veſt in ſuch perſon as the laſt 
proprietor ſhall by will, attended with certain requiſites, 
appoint ; and, in defect of ſuch appaintment, to go ts 
OL, II. 1 . 
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ſome particular perſon, who from the reſult of certain 
local conſtitutions, appears to be the heir at law. 
Hence it follows, that, where the appointment is re- 
gularly made, there cannot be a ſhadow of right in 
any-one but the perſon appointed: and, where the 
neceſſary requiſites are omitted, the right of the heir 
is equally ſtrong and built upon as ſolid a foundati- 
on, as the right of the deviſee would have been, ſup- 
poſing ſuch —_—_— were obſerved. 

But, after all, there are ſome few things, which, 
notwithſtanding tke general introduction and conti- 
nuance of property, muſt ſtill unavoidably rema in in 
common; being ſuch wherein nothing but an uſu- 
fructuary property is capable of being had: and there- 
fore they ſtill belong to the firſt occupant, during the 
time he holds poſſeſſion of them, and no longer. 
Such (among others) are the elements of light, air, 
and water; which a man may occupy by means of his 
windows, his gardens, his mills, and other conveni- 
ences : ſuch alfo are the generality of thoſe animals 
which are ſaid to be ferae naturae, or of a wild and 
untameable ws e which any man may ſeiſe 
upon and keep for his own uſe or pleaſure. All theſe 

things, ſo long as they remain in poſſeſſion, every - 
man has a right to enjoy without diſturbance ; but if 
once they eſcape from his cuſtody, or he voluntarily 
abandons the uſe of them, they return to the com- 
mon ſtock, and any man elſe has an equal right to 
ſeiſe and enjoy them afterwards. ' BE | 

Again; there are other things, in which a perma- 
nent property may ſubſiſt, not only as to the tempora- 
ry ule, but alſo the ſolid ſubſtance; and which yet 
would be frequently found without a proprietor, had 
not the wiſdom of the law provided a remedy to ob- 
viate this inconvenience. ch are foreſts and other 
waſte grounds, which were omitted to be appropriated 
in the general diſtribution of lands: ſuch alſo are 
wrecks, eſtrays, and that ſpecies of wild animals 
_ whickthe arbitrary conſtitutions of poſitive law have 

diftinguiſhed from the reſt by the well-known appel- 
lation of game. With regard to theſe and ſome — 
as diſturbances add quarrels would frequently ariſe 
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among individuals, contending about the acquiſition 
of this ſpecies of property by firſt occupancy, the 
law has Crs wiſely cut up the root of diſſention, 
by veſting the things themſelves in the ſovereign of 
the ſtate : or elſe in his repreſentatives appointed and 
authoriſed by him, being uſually the lords of manors. 
And thus the legiſlature of England has univerſally 
ene the grand ends of civil ſociety, the peace and 
ecurity of individuals, by ſteadily purſuing that wiſe 
and orderly maxim, of afligning to every thing capa- 
ble of ownerſhip a legal and determingte owner. 
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CHAPTER THE SECOND. 


* : 5 


OF REAI, PROPERTY; AND, FIRST OF 
CORFOREAL HEREDITAMENTS. 


- 


Tun E objects of dominion or property are Yhings, 
as contradiſtinguiſhed from perſons : and things are by 
the law of = diſtributed into two kinds; things 
real, and things perſonal. Things real are ſuch as are 
permanent, fixed, and immoveable, which cannot be 
carried out of their place; as lands and tenements: 
things perſonal are goods, money, and all other move- 
ables; which may attend the owner's perſon where- 
ver he thinks proper to go. . 
In treating of things real, let us conſider, firſt, 
their ſeveral forts or kinds; ſecondly, the tenures by 
which they may be holden; thirdly, the eſtates which 
ma be had in them; and, fourthly, the title to them, 
and the manner of acquiring and loſing it. 
Firſt, with regard to their ſeveral ſorts or kinds, 
things real are uſually ſaid to confiſt in lands, tene- 
ments, or hereditaments, Land comprehends all 
things of a permanent, ſubſtantial nature; being a 
word of a very extenſive ſignification, as will preſent- 
ly appear more at large. Tenement is a word of flill 
greater extent, and though in it's vulgar acceptation 


* 


is only applied to houſes and other buildings, yet in 
it's original, proper, and legal, ſenſe it ſignifies every 
thing Nas may be holden, provided it be of a perma- 
nent nature; whether it be of a ſubſtanual and ſenſi- 
ble, or of an unſubſtantial id Find. Thus kberum; 
tenementum, franktenement, or Freehold, is applicable, 
not only to lands and other ſolid objects, but alſo to 
offices, rents, commons, and the like *: and, as lands 
and houſes are tenements, ſo is an advowſon a tene-, 
ment; and a franchiſe, an office, a right of common, 
a peerage, or other property of the like unſubſtantial 
kind, are, all of them, legally ſpeaking, tenements 3 
But an hereditamert, ſays fir Edward Coke“, is by 
much the largeſt and moſt comprehenſive expreſſion :. MW 
for it includes not only lands and tenements, but 
whatſoever may be inherited, be it corporeal, or in- 
corporeal, real, perſonal, or mixed. hus an heir- 
loom, or implement of furniture which by cuſtom de- 
ſcends to the heir together with an houſe, 1s neither 
land nar tenement, but a mere moveable : yet, being 
inheritable, is comprized under the general word he- 
reditament ; and ſoa condition, the benefit of which 
may deſcend to a man from his anceftor, is alſo an 
hereditament 5. A 8 
Hereditaments then, to uſe the largeſt expreſſion, 
are of two kinds, corporeal and ineorporeal. Corpo- 
real conſiſt of ſuch as affect the ſenſes; ſuch as may 
be ſeen and handled by the body + incorporeal are not 
the object of ſenſation, can neither be ſeen nor hand- 
led, are creatures of the mind, and exiſt only in con- 
templation. | | 
Corporeal hereditaments conſiſt wholly of ſubſtan- 
ual and permanent objects; all which may be com- 
prehended under the general denomination of land 
only. For land, ſays fr Edward Coke, comprehend- 
eth in it's legal ſignification any ground, ſoil, or earth 
Whatſoever; as arable, meadows, paſtures, woods, 
moors, waters, marſhes, furzes, and heath. It legal- 


2 Co. Litt. 6. e I 
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Iy incladeth alſo all caſtles, houſes, and other build- 
ings: fot they confiſt, ſaith he, of two things; /and, 
which is the foundation, and frufure thereupon : fo 
that, if I convey the, land or ground, the ſtructure or 
building paſſeth therewith. It is obſervable that 
evater is here mentioned as a ſpecies of land, which 
may ſeem a kind of ſoleciſm; but ſuch is the language 
of the law: and therefore I cannot bring an action 
to recover poſſeſſion of a pool or other piece of wa- 
ter, by the name of water only; either by calculating 
It's capacity, as, for ſo many cubical yards; or, by 
ſuperficial meaſure, for twenty acres of water; or 
by general deſcription, as for a pond, a watercourſe, 
or a rivulet: but I muſt bring my action for that the 
land hes at the bottom, and muſt call twenty acres 
of land covered with water? . For water is a moveable 
wandering thing, and muſt of neceſſity continue com- 
mon. by the law of nature; ſo that om only have 
a temporary, tranſient, uſufructuary, property therein: 
wherefore, if a body of water runs out of my pond 
into another man's, I have no right to reclaim it. 
But the land, which that water covers, is permanent, 
fixed, and immoveable : and therefore in this I may 
have a certain ſubſtantial property ; of which the law 
will take notice, and not of the other. 85 
Land hath alſo, in it's legal ſignification, an in- 
definite extent, upwards as well as downwards. Cu- 
jus eft ſolum, ejus jt uſque ad coelum, is the maxim of the 
law, upwards : therefore no man may erect any build- 
ing, or the like, to overhang another's land: and, 
downwards, whatever is in a direct line, between the 
ſurface of any land and the center of the earth, be- 
longs to the owner of the ſurface; as is every day's 
experience in the mining countries. So that the word 
* land” includes not only the face of the earth, but 
every thing under it, or over it. And therefore if a 
man grants all his lands, he grants thereby all his 
mines of metal and other foffils, his woods, his wa- 
ters, and his houſes, as well as his fields and meadows. 
Not but the particular names ofthe things are equally 
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ſufficient to paſs them, except in the inftance of wa- 
ter; by a. grant of which, nothing paſſes but a right 
of fiſhing ® : but the capital diſtinction is this; that 
by the name of a caſtle, meſſuage, toft, croft, or the 
like, nothing elſe will paſs, except what falls with 
the utmoſt propriety under the term made uſe of; but 
by the name of land, which is nomen generaliſſimum, 
every thing terreſtrial will paſs ?. . ER: 


# Co. Litt. 4. 9 Ibid. 4x 5, 6, | 
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CHAPTER THE THIRD» 


* 


OF INCORPOREAL HEREDITAMENTS. 


A N incorporeal hereditament is a right iſſuing out 
of a thing corporate (whether real or perſonal) or 
concerning, or annexed to, or exerciſible within, the 
ſame*®. It is not the thing corporate itſelf, which 
may confiſt in lands, houſes, jewels, or the like; but 
ſomething collateral thereto, as a rent iſſuing out of 
thoſe lands or houſes, or an office relating to thoſe 
jewels. In ſhort, as the logicians ſpeak, corporeal 
Liens are 'the ſubſtance, which may be 
always ſeen, always handled: incorporeal heredi- 
taments are but a ſort of accidents, which in- 
here in and are ſupported by that ſubſtance; andmay 
belong, or not beiong to it, without any viſible altera- 
tion therein. Their exiſtence is merely in idea and 
abſtracted contemplation; though their effects and 
rofits may be frequently objects of our bodily ſen- 
— And indeed, if we would fix a clear notion of 
an incorporeal hereditament, we muſt be careful not 
to confound together the profits produced, and the 
thing, or hereditament, which produces them. An 
annuity, for inſtance, is an incorporeal hereditament : 
for though the money, which is the fruit or product 
of this annuity, is doubtleſs of a corporeal nature, 
yet the annuity itſelf, which produces that money, is 
a thing inviſible, has only a mental exiſtence, and 
cannot be delivered over from hand to hand. So tithes, 
i we conſider the preduce of them, as the tenth ſheaf 


* Co. Lit. 19, 20, 


were canonically qualified) to officiate in 
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or tenth lamb, ſeem to be completely corporeal ; yet 
they are indeed incorporeal hereditaments : for they, 
being merely a contingent ſpringing right, collateral 


to or iſſuing out of lands, can never be the object of 
ſenſe: that caſual ſhare of the annual increaſe is not, 


till ſevered, capable of being ſhewn to the eye, nor 


of being delivered into bodily poſſeſſion. - 


| Incorporeal hereditaments are principally of ten 
ſorts; advowſons, tithes, commons, ways, offices, dig- 


nities, franchiſes, eorodies or penſions, annuities, and 


rents. Hy 2 
I. Advowſon is the right of preſentation to a chureh, 


or ecclefiaſtical benefice. Advowſon, advocatio, fig- 
nifies in clientelam recipere, the taking into protection; 


and therefore is ſynonymous with patronage, patrona- 


tus : and he who has the right of advowſon is called 
the patron of the church. For, when lords of manors 
firſt built churches on their own demeſnes, and ap- 


pointed the tithes of thoſe manors to be paid to the 


officiating miniſters, which before were given to the 
clergy in common, (from whence, as was formerly 
mentioned *, aroſe the diviſion of pariſhes,) the lord, 


who thus built a church; and endowed it with glebe 


or land, had of common right a- power annexed of 
nominating ſuch miniſters as he pleaſed (provided he 

; church, 
of which he was the founder, endower, maintainer, 
or, in one word, the patron *. | 


- 


This inſtance of an advowſon will completely il- 


luſtrate the nature of an incerporeal hereditament. 
It is not itſelf the bodily poſſeſſion of the church and 
its appendages; but it is a right to give ſome other man 
a title to ſuch bodily poſſeſſion. The advowſon 


is the object of neither the ſight, nor the touch; and 
yet it perpetually exiſts in the mind's eye, and 
in contemplation of law. It cannot be delivered from 
man to man by any viſible bodily transfer, nor can 


corporeal poſſeſſion be had of it. If the patron takes 


1 Vol. I. pag. 112. been allowed in the Roman 
2 This original of the jus patro- empire. Now. 26. f. 12. c. 


natus, by building and endowing 2. Nov. 118. c. 23. 


the church, appears allo to have 


= 
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eorporeal poſſeſſion of che church, che church-yard, ' 
the glebe or the like, he intrudes on another man's 
property; for to theſe the parſon has an excluſive 
right. The patronage can therefore be only convey- 
ed by operation of law, by verbal grant, either oral 
or written, which is a kind of invifible mental tranſ- 
fer: and being ſo veſted, it lies dormant and. unnotic- 
ed, till occaſion calls it forth: when it produces a 
viſible, corporeal fruit, by entitling ſome clerk, whom 
the patron ſhall pleaſe to nominate, to enter and re- 
ceive bodily poſſeſſion of the lands and tenements of 


the church. 


. Advowſons are either advowſons appendant, or ad- 
vowſons in groſs. Lords of manors being originally 
the only founders, and of courſe the only patrons, of. 
churches 3, the right of patronage or preſentation, ſo 
long as it continues annexed to the poſſeſſion of the 
manor, as ſome have done from the foundation of 
the church to this day, is called an advowſon appen- 
dant*: and it will paſs, or be conveyed, together 
with the manor, as incident and appendant thereto, 
by a grant of the manor only, without adding any 
other words*. But where the property of the ad- 
vowſon has been once ſeparated from the property of 
the manor by legal conveyance, it is called an advow- 
ſon in groſs, or at large, and never can be appendant 
any more; but is for the future annexed to the per- 
on of it's owner, and not to his manor or lands®. 
Advowſons are alſo either preſentative, collative or 

donative?. An advowſon preſentative is where the pa- 
won bath a right of preſentation ta the biſhop or or- 
dinary, and moreover to demand of him to inſtitute 
his clerk, if he finds him canonically qualified; and 
this is the moſt uſual advowſon. An avowſan colla- 
tive is where the biſhop and patron are one and the 
ſame perſon : in which caſe the biſhop cannot preſent 
to himſelf; but he does, by the one act of collation, or 


- 3 Co. Litt. 119. 6 [bid. 120. 
4 [iid. 121. id. 
s bid. 307. | 
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conferring the benefice, che whole that is done in 
common caſes, by both preſentation and inſtitution. 
An advowſon donative is when the king, or any ſub- 
ject by his licence, doth found a church or chapel, 
and ordains that it ſhall be merely in the gift or diſ- 
poſal of the patron ; ſubje& to his viſitation only, 
and not to that of the ordinary ; and veſted abſolute- 


1y in theclerk by the patron's deed of donation, with- 


out preſentation, inſtitution, or induction. This is 


ſaid to have been antiently the only way of conferring 
eccleſiaſtical benefices in England; the method of 


inſtitution by the biſhop not being eftabliſhed more 
early than the time of arch-biſhop Becket in the reign 


of Henry ITY. And therefore though pope Alexan- 


der III, in a letter to Becket, ſeverely inveighs 
againſt the Laer, conſuetudo, as he calls it, of inveſ- 


titure conferred by the patron only, this however 


ſhews what was then the common uſage. Others 


| contend, that the claim of the biſhops to inſtitution is 
as old as the firſt planting of chriſtianity in this iſland 


and in proof of it they allege a letter from the Engliſhi 
nobility to the pope in the reign of Henry the third, 
recorded by Matthew Paris * which ſpeaks of preſen- 


tation to the biſhop as a thing immemorial. The 
truth ſeems to be, that, where the benefice was to be 


conferred on a mere layman, he was firſt preſented to 


the biſhop, in order to receive ordination, who was at 


liberty to examine and refuſe him : but where the 
clerk was already in orders, the living was uſually 
veſted in him by the ſole donation of the patron ; 
till about the middle of the twelfth century, when the 

ope and his biſhops endeavoured to introduce a kind 
of feodal dominion over eccleſiaſtical benefices, and, 
in conſequence of that, began to claim and. exerciſe 


the right of inſtitution univerſally, as a ſpecies of 


ſpiritual inveſtiture. 3 
However this may be, if, as the law now ſtands, 
the true patron once waves this privilege of donation, 


and preſents to the biſhop, and his clerk is admitted 


2 Co. Litt. 344. OD Deeretale L. 3. f. 3. 6. 3. 
9 Seld. tith. Ci 12. & 2. , Y A. D. 1239. : 
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and inſtituted, the advowſon is now become for ever 
reſentative, 'and ſhall never be donative any more * 
For theſe exceptions to general rules, and common 
right, are ever looked upon by the law in an unfa- 
vourable view, and conſtrued as ſtrictly as poſſible. 
If thergfore the patron, in whom ſuch peculiar right 
reſides, does once give up that right, the law, which 
loves uniformity, will interpret it to be done with an 
intention of giving it up for ever; and will therefore 
reduce it to the ſtandard of other eccleſiaſtical lir- 
Ings. | | 
II. A ſecond ſpecies of incorporeal hereditaments is 
that of tithes; which are defined to be the tenth part 
of the increaſe, yearly ariſing and renewing from the 
profits of lands, the ſtock upon lands, and the per- 
ſonal induſtry of the inhabitants: the firſt ſpecies 
being uſually called predial, as of corn, graſs, hops, 
and wood ò; the ſecond mixed, as of wool, milk, pigs, 
c., conſiſting of natural products, but nurtured 
and preſerved in part by the care of man; and of 
. theſe the tenth muſt be paid in groſs; the third per- 
onal, as of manual occupations, trades, fiſheries, and 
the like; and of theſe only the tenth part of the clear 
gains and profits is due 5. - | LE 
It is not to be expected from the nature of theſe 
general commentaries, that I ſhould particularly ſpe- 
cify, what things are tithable, and what not, the 
time when, or the manner and proportion in which, 
tithes are uſually due. For this I muſt- refer to ſuch 
authors as have treated the matter in detail: and ſhall 
only obſerve, that, in general, tithes are to be paid 
for every thing that yields an annual increaſe, as 
corn, hay, fruit, cattle, poultry, and the like; but 
not for any thing that is of the ſubſtance of the earth, 
or is not of annual increaſe, as ſtone, lime, chalk, 
and the like; nor for creatures that are of a wild na- 
ture, or _ naturae, as deer, hawks, Sc. whoſe in- 
creaſe, ſo as to profit the owner, is not annual, but 
caſual®. It will rather be our buſineſs to conſider, 
I. The original of the right of tithes. 2. In whom 


2 Co. Litt. 344. Cro. Jac. 63. 5 I Roll. Abr. 656. 
3 3 Roll. Abr. 635. 2 inſt. 649. 6 2 Inſt. 6 f. 
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that right at preſent ſubſiſts. 3. Who may be 
diſcharged, either totally or in part, from paying 
them. 5 3 

I. As to cheir original, I will not put che title of 
the clergy to tithes upon any divine right; though ſuch 
a right certainly commenced, and I be. ieve as certain- 
ly ceaſed, with the Jewiſh theocracy. Let an 
honourable and competent maintenance for the mini- 
ſters of the goſpel is, undoubtedly, jure divino; what- 
ever the particular mode of that maintenance may be. 

For, beſides the poſitive precepts of the new teſta- 
ment, natural reaſon will tell us, that an order of 
men, who are ſeparated from the world, and exclud- 
ed from other lucrative profeſſions, for the ſake of 
the reſt of mankind, have a right to be furniſhed with 
the neceſſaries, conveniencies, and moderate enjoy- 
ments of life, at their expence, for whoſe benefit they 
forego the uſual means of providing them. Accord- 
ingly all municipal laws have provided a liberal and de- 
cent maintenance for their national prieſts or clergy: 
ours in particular have eſtabliſhed this of tithes, pro- 
| bably in imitation of the Jewiſh law: and perhaps, 
. conſidering the degenerate flate of the world in gene- 
ral it may be more beneficial to the Engliſh clergy 
to found their title on the law of the land, than upon 
any divine right whatſoever, unacknowledged and 
unſupported by temporal fanftions. 

We cannot preciſely aſcertain the time when tithes 
were firſt introduced into this country. Poſſibly they 
were contemporary with the planting of chriſtianity 
among the Saxons, by Auguſtin the monk, about the 
end of the fixth century. But the firſt mention of 
them, which I have met with in any written Engliſh 
law, is in a conſtitutional decree, made in a ſynod 
held A. D. 7867, wherein the payment of tithes in 
general is ſtrongly enjoined. This canon, or decree, 
which at firſt bound not the laity, was effectually con- 
firmed by two kingdoms of the heptarchy, in their 
parliamentary conventions of eſtates, reſpectively con- 


7 Selden, c. 8. F. 2. 
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ſiſting of che kings of Mercia and Northumberland, 
the biſhops, dukes, ſenators, and people. Which 
was a ſew years later than the time n Charlemagne 
eſtabliſhed the payment of them in France*, and made 
that famous diviſion of them into four parts; one to 
maintain the edifice of the church, the Cd to ſup- 
Fort the poor, the third the biſhop, and the fourth the 
parochial clergy ?., 85 | 
The next authentic mention of then is in the fordus 
Edwardi et Guthruni; or the laws agreed upon be- 
tween king Guthrun the Dane, and Alfred and his ſon 
Edward the elder, ſucceſſive kings of England, about 
the year 9co. This was a kind of treaty. between 
thoſe monarchs, which may be found at large in the 
Anglo-Saxon laws“: wherein it was neceſſary, as 
Guthrun was a pagan, to provide for the ſubſiſtence of 
the chriſtian clergy under his dominion ; and, accord- 
ingly, we find“ the payment of tithes not only enjoin- 
ed, but a penalty added upon non- obſervance: which 
law is ſeconded by the laws of AthelRan ?*, about the 
year 930. And this is as much as can certainly be 
| traced out, with regard to their legal original. 
2. We are next to conſider the perſons to whom 
they are due. And upon their firſt introduction (as 
hath formerly been obſerved 3) though every man was 
obliged to pay tithes in general, yet he might give them 
to what pricſts he pleaſed *; which were calles arli- 
trary conſecrations of tithes; or he might pay them 
into the hands of the biſhop, who diſtributed among 
his dioceſan clergy the revenues of the church, which 
were then in common s. But, when dioceſes were di- 
viced 1nto pariſhes, the tithes of each pariſh were al- 
lotted to it's own particular miniſter; firſt by con.mon 
conſent, or the appointments of lords of manors, and 
afterwards by the written law of the land®. 


A. D. 778. keck I. Introd. &. 4 

s Pook I. ch. 11. Seld. c. 6. 4 2 Inſt. 646. Hob. 296. 
& 7. Sp. of laws, b. 31. c. 12. 5 Seld. c. 9. F. 4. 

© Wilkins, pag. 51. 6 LL. Edgar. c. 1 C 2. Ca- 

I cap. 6. a nut. c. IN. | 4 
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However, arbitrary eonſecrations of tithes took place 


again afterwards, and became in general uſe till che 


time of king Johnꝰ. Which was probably owing to 
the intrigues of the regular clergy, or monks of the 
Benedictine and other rules, under arch-biſhop Dun- 
ſtan and his ſucceſſors; who endeavoured to wean the 
people from paying their dues to the ſecular or paro- 
chial clergy, (a much more valuable ſet of men than 
themſelves,) and were then in hopes to have drawn, 
by ſanctimonious pretences to extraordinary purity of 
life, all eccleſiaſtical profits to the coffers of their own 
ſocieties. And this will naturally enough account for 
the number and riches of the monaſteries and religious 
houſes, which were founded in thoſe days, and which 
were frequently endowed with tithes. For a layman, 
who was obliged to pay his tithes ſomewhere, might 


think it good policy to erect an abbey, and there pay 
them to his own monks; or grant them to ſome ab- 


bey already erected: fince, for this dotation, which 
really coft the patron little or nothing, he might, ac- 
cording to the ſinerfiicion of the times, have maſſes 
for ever ſung for his ſoul. But, in proceſs of years, 
the income of the poor laborious pariſh prieſts be- 
ing ſcandalouſly reduced by theſe arbitrary conſecra- 


tions of tithes, it was remedied by pope Innocent the 
third 5 about the year 1200 in a decretal epiſtle, ſent 


to the archbiſhop of Canterbury, and dated from the 


e of Lateran: which has occaſioned ſir Henry 


obart and others to miſtake it for a decree of the 
council of Lateran held A. D. 1179, which only 
prohibited what was called the infeodation of tithes, 
or their being granted to mere laymen ?, whereas this 
letter of pope eee to the arch-biſhop enjoined 
the payment of tithes to the parſons of the reſpective 
pariſhes where every man inhabited, agreeable to 
what was afterwards directed by the ſame pope in 
other countries“. This epiſtle, ſays fir Edward Coke *, 


7 Selden, „ 9 Decretal. I. 3. t. 30. c. 19. 
8 Ofera Innccent. III. tem. 2. © Ibid. c. 26. 
Pag. 452. > 1 2 Inſt. 641. 
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bound not the lay ſubjects of this realm; but, being 
reaſonable and juſt, (and, and he might have added, 1 
bein 2 to the antient law) it was allow 
ed ot and ſo became lex terrac. This put an effeu- 3 
al top to all the arbitrary conſecrations of tithes; ex- 
cept ſome foot-ſteps which ſtill continue in thoſe por- 
tions of fithes, which the parſon of one pariſh hath, 
though rarely, a right to claim in another: for it is 
now univerſally held“, that tithes are due, of common 
Tight, io the parſon of the pariſh, unleſs there be a 
ſpecial exemption. This parſon of the pariſh, we 
have formerly ſeen, may be either the actual incum- 
bent, «or-e:ſe the appropriator of the benefice: appro- 
priations being a method of endowing monaſteries, 
which ſeems to have been deviſed by the regular cler- 
py, by way of ſubſiitution to arbitrary conſecrations 
d of tithes*. TEES | | | 
3. We obſerved that tithes are due to the parſon of 
common right, unleſs by ſpecial exemption; let us 
therefore ſee, thirdly, who may be exempted from the 
payment of tithes, and how lands and their occupiers, 
may be exempted or diſcharged from the payment of 
tithes, either in part or totally, firſt, by a real com- 
poſition; or, ſecondly, by cuſtom or preſcription. 
Firſt, a real compoſition is when an agreement is 
made between the owner of the lands, and the parſon 
or vicar, with the conſent of the ordinary and the pa- 
tron, that ſuch lands ſhall for the future be diſcharged 
from payment of tithes, by reaſon of ſome land or 
other real recompenſe given to the parſon in lieu and 
ſatisfaction thereof. This was permitted by law, be- 
cauſe it was ſuppoſed that the clergy would be no 
loſers by ſuch compoſition, ſince the conſent of the 
ordinary whoſe duty it 15 to take care of the church in 
general, and of the patron, whoſe intereſt it is to pro- 
tect that particular church, were both made e e 
to render the compoſition effectual: and hence have 
ariſen all ſuch compoſitions as exiſt at this day by 


2 Regiſt. 46. Hob. 296. has a right to all the tithes. See 

3 Book I. pag. 406. book I. p. 115. 295. 

4 In extraparochial places the 5 2 Inſt. 490 Regiſt. 38. 13 
King, by his royal prerogative, Rep. 410. 
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force of the common law. But, experience ſhiew- 
ing that even this caution was 1neffectual, and 
the poſſeſſions of the church being, by this and other 
means, every day diminiſhed, the difabling ſtatut2 13 
Eliz. c. 10. was made: which prevents, among other 
ſpiritual perſons, all parſons and vicars from making 
any conveyances of the eſtates of their churches, other 
than for three lives or twenty-one years. So that 
now, by virtue of this ſtatute, no real compoſition 
made ſince the 13 Eliz. is good for any longer term 
than three lives, or twenty-one years, though made 
by - conſent of the patron and ordinary : which 
has indeed effectually demoliſhed this kind of traffic; 
ſuch compoſitions being now rarely heard of, unleſs 
by authority of parliament. 1 
Secondly, a diſcharge by cuſtom or preſcription, is 
where time out of mind ſuch perſons or ſuch lands 
have been, either partially or totally, diſcharged from. 
the payment of tithes. And this immemorial uſage is 
binding upon all parties; as it is in it's nature an evi- 
dence of 2 and acquieſcence, and with 
reaſon ſuppoſes a real compoſition to have been for- 
merly made. This cuſtom or preſcription. is either 
de modo decimandi, or de non dlecimando. | 
A modus decimandi, commonly called by the ſimple 
name of a modus only, is where there is by cuſtom a 
particular manner of tithing allowed, different from 
the general law of taking tithes in kind, which are 
the actual tenth part of the annual increaſe. This is 
ſometimes a pecuniary compenſation, as twopence an- 
acre for the tithe of land: ſometimes it is a compenſa- 
tion in work and labour, as that the perſon ſhall 
have only the twelfth cock of hay, and not the tenth, 
in conſideration of the owner's making it for him : 
ſometimes, in lieu of a. large quantity e or im- 
perfect tithe, the parſon ihall have a leſs quantity, 
. when arrived to greater maturity, as a couple of fowls 
in lieu of tithe eggs; and the like. Any means, in 
ſhort, whereby the general law of tithing is altered, 
and a new method of taking them is. introduced, is 
called a modus decimandi, or ſpecial manner of. 
tiching. F a 1 
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To make a good and ſufficient modus, the follow- 


ing rules muſt be obſerved. 1. It muſt be certain and 
invariable®, for payment of different ſums will prove 
it to be no modus, that is, no original real compoſiti- 
on ; becauſe that muſt have been one and the ſame, 


from it's firſt original to the preſent time. 2. The 


thing given, in lieu of tithes, muſt be beneficial to 


the par/on, and not for the emolument of third perſons. 


only?: thus a modus, to repair the church in lieu of 
tithes, 1s not good, becauſe that is an advantage to 


the pariſh only; but to repair the chancel is a good 


modus, for that is an advantage to the parſon. 3. It 
muſt be ſomething different from the thing due aged 
ed for®; one load of hay, in lieu of all tithe hay, is 


no good modus : for no parſon would bona fide make a 


compoſition to receive leſs than his due in the fame 
ſpecies of tithe: and therefore the law will not ſup- 
poſe it poſſible for ſuch compoſition to have exiſted. 
3. One cannot be diſcharged from payment of one 
{ſpecies of tithe, by paying a modus for another“. 

hus a modus of 1d. for every mich cow will diſcharge 
the tithe of 74/ch kine, but not of barren cattle: for 
tithe is, of common right, due for both; and there- 
fore a modus for one, ſhall never be a diſcharge for 
the other. 5. The recompence myſt be in it's nature as 
durable as the tithe diſcharged by it; that is, an in- 
heritance certain ©: and therefore a modus that every 


inhabitant! of a houſe ſhall pay 4d. a year, in lieu of 


the owrer's tithes, is no good modus; for poſſibly the 
houſe may not be inhabited, and then the recompenſe 
will be loſt. 6. The modus muit not be too large, 
which is called a rant modus : as if the real value of 


the tithes be Col. per annum, and a modus is ſuggeſte! 


of 40 J. this modus will not be eſtabliſhed; though one 
of 40. might have been valid“. Indeed properly 


ſpeaking, the doctrine of rankneſe in a modus, is a 


mere rule of evidence, drawn from the improbability 
of the fact, and not a rule of law*. For, in theſe 


C 1 Keb. 602. - : © 2 P. Vn. 462. 
1 Roll. Abr. 649. II Mod. 60. 
8 1 Lev. 179. * Pyte v. Dcwling. Hil. 13 


9 Ciro. Eliz. 446. Salk. 657. Geo, II. C. B. 
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of THIX Gs. 31 
caſes of preſcriptive or cuſtomary modus g, It is ſup- | 
poſed that an original real compoſition was antiently 


made; which being loſt by length of time, the im- 


memorial uſage is admitted as evidence to ſhew that 
it once did exiſt, and that from thence ſuch uſage 
was derived. Now time of memory hath been long 
ago aſcertained by the law to commence from the be- 
ginning of the reign of Richard the firſt 3, and any 
cuſtom may be deſtroyed by evidence of it's non-exiſ- 
tence in any part of thelong period from that time to 


che preſent ; wherefore, as this real compoſition is 


ſuppoſed to have been an equitable contract, or the 
full value of the tithes, at the time of making it, if 
the modus ſet up is ſo rank and large, as that it be- 
yond diſpute exceeds the value of the tithes in the time 
of Richard the firſt, this modus is (in point of evi- 
dence) elo de ſe and deſtroys itſelf. For, as it would 
be deſtroyed by any direct evidence to prove it's non- 


exiſtence at any time ſince that aera, ſo alſo it is de- 


ſtroyed by carrying in itſeif this internal evidence of a 
much later original. „ 

A preſcription de non decimando is a claim to be en- 
tirely diicharged of tithes, and to pay no compenſati- 
on in lieu of hot Thus the king by his preroga- 
uve is diſcharged from all uthes*. So a vicar ſhall 
pay no tithes to the rector, nor the rector to the vicar, 
tor eccl fin decimas non ſelvit eccleſiae*. But theſe per- 


ſonal privileges (not ariſing from or being annexed 


to che land) are perſonally confined to both the king 
and the clergy; for their tenant or leſſee ſhall pay 


tithes, though in their own occupation their lands are 


not generally titheable ®. And generally ſpeaking, it 
is an eſtabliſhed rule, that, in day hands, modus de non 
But ſpiritual perſons or cor- 


3 2 Inſt. 238, 239. This rule 


Was adopted, when by the ſta- 
tute of Weſtm. 1. (3 Edw. I. 


c. 39.) the reign of Richard J. 
was made the time of lm. tation 
in a writ of right. But, fince 


by the ſtatute 32 Hen. VIII. c. 

2. this period (ina vit oſ r. glit) 

bath been very rationally reduc- 

ed to ſixty years, it ſ-cms un- 

accountable, that the date of 
dll | 4 


legal preſcription or memory, 
ſhould itill continue to be reckon- 
ed from an aera ſo very antiquat- 
ed. See Litt. §. 170. 34 Hen. 
Wh 37+ 2 Roll. Abr. 269. pl. 
16. 

4 Cro. Eliz, 511. 

Ci. Eliz. 479. 511. Sav; 
3. {oor g10. 

6 Tag. 479. | 
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orations, as monaſteries, abbots, biſhops, and the 
like, were always capable of having their lands to— 
tally diſcharged of üthes, by various ways g; as, I. By _ 
real . e 2. By the pope's bull of exempti- 
on: 3. By unity of poſſeſſion; as when the rectory of | 
a pariſh, and lands in the ſame pariſh, both belonged | 
to a religious houſe, thoſe lands were diſcharged of | 
tithes by this unity of poſſcſhon: 4. By preſcription; 
having never been liable to tithes, by being always in 


ſpiritual hands: 5. By virtue of their order; as the 
knights templars, ciſtercians, and others, whoſe lands 
were privizeged by the pope with a diſcharge of ches“. 
though upon the diſſolution of abbeys by Henry VIII, 
moſt of theſe exemptions from tithes would have fallen 
with them, and the lands become titheable again : 
had they not been ſupported and upheld by the ſta— | 
tute 31 Hen. VIII. c. 13. which enacts, that all per- | 
ſons who ſhould come to the poſſeſſion of the lands of 
any abbey then diſſolved, ſhould hold them free and 
diſcharged of tithes, in as large and ample a manner 
as the abbeys themſelves formerly held them. And 
from this original have ſprung all the lands, which, 
being in lay hands, do at — claim to be tithe- 
free: for, if a man can ſhew his lands to have been 
ſuch abbey lands, and alſo immemorially diſchargc 
of tithes by any of the means before- mentioned, this 
is now a good preſcription de non decimando. But he 
muſt ſhow both theſe requiſites: for abbey lands, with- 
out a ſpecial ground of diſcharge, are not diſcharged 
of courſe; neither will any os de non deciman- 
do avail in total diſcharge of tithes, unleſs it relates. | 
to ſuch abbey lands. . | | 
> III. Common, or right of common, appears from 
 nt's very definition to be an incorporeal hereditament :. 
being a profit which a man hath in the land of ano- 
ther; as to feed his beaſts, do catch fiſh, to dig turf, 
to cut wood, or the ike . And hence common is 
chiefly of four forts; common of paſture, of piſcary, 
of turbary, and of eſtovers. | 


2 Hob _ Cro. Jac. 308 o Finch, law. 1 
'9' 2 Rep 44. Seld. t.th. c. 13. F. 2. ; : 
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1. Common of paſture is a right of feeding one's 
beaſts on another's land: for in thoſe waſte grounds, 
which are uſually called commons, the property of the 
ſoil is generally in the lord of the manor; as in com- 
mon fields it is in the particular tenants. This kind 
of common is either appendant, appurtenant, becauſe 

of vicinage, or in grols *.. Rr : 
Common pendant is a right, belonging to the 
owners or occupiers of arable land, to put commona- 
ble beaſts upon the lord's waſte, and upon the lands. 
of other 4 within the ſame manor. Commonable 
beaſts are either beaſts of the plough, or ſuch as ma- 
nure the ground. This is a matter of moſt univerſal} 
right: and it was originally permuted *, not only for 
| the encouragement of agriculture, but for the neceſſity 
of the thing. For, when lords of manors granted out 
parce!s of land to tenants. for ſervices either done 
or to be done, theſe tenants could not plough or ma- 
nure the land without beaſts; theſe beaſts could not 
be ſuſtained without paſture; and paſture could not be 
had but in the lord's waſtes, and on the unincloſed 
fallow grounds of themſelves and the other tenants. 
The law therefore annexed this right of common, as 
inſeparably incident, to the grant of the lands; and 
this was the original of common appendant: which 
obtains 1n Sweden, and the other northern kingdoms, 
much inthe ſame manner as in England3. Common 
5. eppurtenant ariſeih from no connection of tenure, nor 
XX from an abſolute neceſſity: but may be annexed to : 
„„ lands in other lordſhips“, or extend to other beaſts, 
„ beſides ſuch as are generally commonable; as hogs, 
goqats, or the like, which neither plough nor manure 
„„ the ground. This not ariſing from any natural pro- 
priety or neceſſity, like common appendant, 1s there- 
ö fore not of general right; but can only be claimed by 
„immemorial uſage and preſcription “, which the law 
ee ſteems ſufficient proof of a ſpecial grant or agreement 
for this purpoſe. Common becauſe of vicinage, or 
A neizhbourhood, is where the inhabitants of two 


1 townſhips, which lie contiguous to each other, have 
7 Co. Litt. 122. 4 Cro. Car. 482. 1 Jon. 397. 
2 2 Inſt. 86. 5 Co. Litt 121, 123. 


3 Stiernh. de jure Sueorum, l. 2. 
6. 6. 8 ; 
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uſually intercommoned with one another; the beaſts 
of the one ſtraying mutually into the other's fields, 
ithout any moleſtation from either. This is indeed 
only a permiſſive right, intended to excuſe what in 
ſtrictneſs is a treſpaſs in both, and to prevent a mul- 
tiplicity of ſuits: and therefore either townſhip may 
encloſe and bar out the other, though they have inter- 
eommoned time out of mind. Neither hath any per- 
ſon of one town a right to put his heaſts originally 
into the other's common; but if they efcape, and ſtray 
thither of themſelves, the law winks at the treſpaſs ö. 
Common in grof5, or at large, is ſuch as is neither 
2ppendant nor appurtenant to land, but is annexed to 
a man's perſon; being granted to him and his heirs 
by deed; or it may be claimed by preſcriptive right, 
as by a parſon of a church, or the like corporation ſole. 
T'his is a ſeparate inheritance, entirely diſtint from 
any landed property, and may be veſted in one who 
has not a foot of ground in the manor. | 
All theſe ſpecies, of paſturable common, may be 
and uſually are limited as to number and time; but 
there are alſo commons without ftint, and which laſt 
all the year. By the ſtatute of Merton however, 
and other ſubſequent ſtatutes”, the lord of a manor 
may encloſ? ſo much of the waſte as he pleaſes, for 
tillage or woodground, provided he leaves common 
ſufficient for ſuch as are entitled thereto. This en- 
cloſure, when juſtifiable, is called in law © approv- 
ing:“ an ancient expreſſion ſignifying the ſame as 
* improving 5.” The lord hath the ſole intereſt in the 
ſoil; but the intereſt of the lord and commoner, in 
the common, are looked upon in law as mutual. They 
may both bring actions for damage done, eicher 
againft ſtrangers, or each other; the lord for the pub- 
lic injury, and each commoner for his private damage ?. 
2, 3. Comman of piſcary is a liberty of filking in 
another man's water; as common of turbary 1s a 
liberty of digging turf upon another's ground ?. There 
is alſo a common of digzinz for coals, minerals, ſtones, 
and the like. All thele bear a reſemblance to com- 
s Co. Litt. 122. 8 2 Inſt. 474. 
7 20 Hen. III. c. 4 29 Geo. 9 Rep. 113. 
II. c. 36. and 31 Geo. II. c. 41. 9 Co. Litt. 122. g 
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mon of paſture in many reſpects; though in one point 
chey go much farther; common of paſture being only 
a right of feeding on the herbage and veſture of che 
ſoil, which renews annually ; but common of turbary, 
and thoſe aforementioned, are a right of carrying 
away the very ſoil itſelf. | 0 
4. Common of eſtovers or effouviere, that is, necgſſa- 
rics (from etoffer, to furniſh) is a liberty of taking 
neceſſary wood, for the uſe or furniture of a houſe or 
farm, from off another's eſtate. The Saxon word, 
Bote, is uſed by us as ſynonymous to the French o- 
vers : and therefore houſe-bote is a ſufficient allow- 
ance of wood, to repair, or to burn in, the houſe; 
which latter 1s ſometimes called fire-bote; plough- 
bote and cart-bote are wood to be employed in mak- 
ing and repairing all inſtruments of huſbandry : and 
hay-bote or hedge-bote is wood for repairing of hays, 
hedges, or fences. Theſe botes or eſtovers muſt be 
reaſonable ones; and ſuch any tenant or leſſee may 
take off the land let or demiſed to him, without wait- 
ing for any leave, aſſignment, or appointment of the 
leſſor, unleſs he be reſtrained by ſpecial covenant to 
the contrary *. 
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Theſe ſeveral ſpecies of commons do all originally 
reſult from the ſame neceffity as common of paſture; 
viz. for the maintenance and carrying an of huſband- 
ry: common of piſcary being given for the ſuſtenance 
of the tenant's family; common of turbary and fire- 
bote for his fuel; and houſe- bote, plough- bote, cart- 

bote, and hedge- bote, for repairing his houſe, his in- 
ſtruments of tillage, and the neceſſary fences of his 
grounds. 

IV. A fourth ſpecies of incorporeal heredita ments is 
that of <vays ; or the right of going over another man's 
ground. I ſpeak not here of the king's highways, 

. which lead from town to town; nor yet of common 

N ways, leading from a village into the fields; but of 

L = private ways, in which a particular man may have 

2 an intereſt and a right, though another be owner of 
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the ſoil. This may be grounded on a ſpecial permiſ- 
tion; as when the owner of the land grants to another 


a liberty of paſling over his grounds, to go to church, 


to market, or the like: in which caſe the gift or grant 


is particular, and confined to the grantee alone; it dies 


with the perſon; and, if the oops leaves the country, 


he cannot aſſign over his right to any other; nor can 


he juſtify taking another perſon in his company*. A 
way may be allo by preſcription; as if all the inhabi- 


tants of ſuch a hamlet, or all the owners and occupiers 
of ſuch a farm, have immemorially uſed. to croſs ſuch 


a ground, for ſuch a particular purpoſe : for this im- 
memorial uſage ſuppoſes an original grant, whereby a 
Tight of way thus appurtenant to land or houſes may 
clearly be created. A right of way may alſo ariſe 
by act and operation of law: for, if a man grants 
me a piece of ground in the middle of his field, he at 
the ſame time tacitly and impliedly gives me a way to 
come at it; and I may croſs his land for that purpoſe 
without treſpaſs3. For when the law doth give any 
thing to one, it giveth impliedly whatſoever is neceſ- 
ſary for enjoying the ſame*. By the law of the twelve 


tables at Rome, where a man had the _ of way over 


another's land, and the road was out of repair, he who 
had the right of way might go over any part of the land 
he pleaſed: which was the eſtabliſhed rule in public as 
well as private ways. And the law of England, in both 
caſes, ſeems to correſpond with the Romans (a) 

V. Orx1ces, which are a right to exerciſe a public or 


private employment, and to take the fees and emolu- 


ments thereunto belonging, are alſo incorporeal here- 
ditaments; whether public, as thoſe of magiſtrates; or 


private, as of bailifts, receivers, and the ike. For a 


2 Finch. law. 31. . 5 Lord Raym. 725. 1 Browpl. 
3 Ibid. 63. 212. 2 Show. 28. 1 Jon. 297. 
4 Co. Litt. 56. | ; | 


(4) [In the caſe of Taylor v. Whitehead, Douglas 716, Trinity 
Term, 21 Geo. III. X. B. it was adjudged, that if a man has a 
right of way over another's land, he cannot juſtify going over the 
adjoining land becauſe the way was impaſſable from being over- 
fiowed by a river; and that there is a difference between public 


and private ways in this reſpect.] 
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man may have an eſtate in them, either to him and his 
heirs, or for life, or for a term of years, or during plea- 
ſure only; fave only that offices of public truſt cannot 
be granted for a term of years, eſpecially if they concern 
the adminiſtration of juſtice, for then they might per- 
haps veſt in executors or adminiſtrators . Neither can 
any judicial office be granted in reverſion; betauſe 
though: the grantee may be able to perform it at the 
me of the grant, yet before the office falls he may be- 
come unable andinſufficient : but miniſterial offices may 
be ſo granted; for thoſe may be executed by deputy... 
Alſo by ſtatute 5 & 6Edw. VI. c. 16. no pub. ic office 
(a few only excepted) ſhall be ſold, under pain of diſ- 
ability to diſpoſe of or hold it. For the law preſumes 
that he, who buys an office, will by bribery, extortion, 
or other 'unlawful means, make his purchaſe good, to 
the manifeſt detriment of the public. _ 1 
VI. Dignities bear a near relation to offices. Of 
the nature of tlieſe we treated at large in the former 
book“: it Will therefore be here ſufficient to mention 
them as a ſpecies of incorporeal hereditaments, where- 
in a man may have a property or eſtate. - 
VII. Franchiſes are a ſeventh ſpecies. Franchiſe and 
liberty are uſed as ſy nonymous terms: and their defini- 
tion is, a. royal privilege, or branch of the king's pre- 
rogative, ſubfiſting in the hands of a ſubject. Being 
therefore derived fromthe crown, they muſt arife from 
che king's grant; or, in ſome caſes, may be held by 
n l which as has been frequently ſaid, pre- 
tppaſes a grant. The kinds of them are various, 
and almoſt infinite: I will here briefly touch upon 
ſome of the principal; premiſing only, that they may 
be veſted in either natural perſons or bodies politic; in 
one man, or in many: but the ſame identical franchiſe, _ 
that has before been granted to one, cannot be be-- 
ſtowed on another, for that would prejudice the for- 
mer grant V | | 
To be a county palatine is a franchiſe, veſted in a 
number of perſons. It is likewiſe a franchiſe for a 


7 g Rep. 57. 55 „Finch. L. 164. 


3 11 Rep. | * 2 Roll. Abr. 191. Kew. 
See book I. ch. 12. 136. 270 
Ver, II. | E 


38 = The Ricurs Book 11. 
number of perſons to be incorporated, and ſubſiſt as a 


body politic; with a power to maintain perpetual ſuc- 


ceſſion and do other corporate acts: and each indivi- 
dual member of ſuch corporation js alſo ſaid to have a 
franchiſe or freedom. Gther franchiſes are, to hold 
a court leet: to have a manor or lordſhip ; or, atleaſt, 
to have a lordſhip paramount: to have waiſs, wrecks, 
eſtrays, treaſure-trove, royal fiſh, forfeitures, and de- 
odands: to have a court of one's own, or liberty of 
holding pleas ; and trying cauſes: to have the cogniz- 


ance of pleas; which is a ftill greater liberty, being 


an excluſive right, ſo that no other court. ſhall try 


_ cauſes ariſing within that juriſdiftion ; to have a bai- 
liwick, or hberty exempt from the ſheriff of the coun- 


ty; wherein the grantee only, ard his officers, are to 
execute all proceſs: to have à fair or market; with 

the right of taking toll, either there or at any other 
public places, as at bridges, wharfs, or the like; 
which tolls muſt have a reaſonable cauſe of com- 


mencement, (as in conſideration of repairs, . or the 
like,) elſe the franchiſe is illegal and void* : or, laſtly, 


to have a foreft, chaſe, park, warren, or fiſhery, en- 
dowed with privileges of royalty; which ſpecics of 
franchiſe may require a more minute diſcuſſion. 


As to a foreſt: this, in the hands of a ſubject, is 
properly the ſame thing with a chaſe ; being ſubject 
to the common law, and not to the foreſt laws 3. But 
a chaſe differs from a park, in that it is not incloſed, 
and alſo in that a man may have a chaſe' in another 


man's ground as well as in his own; being indeed the 
liberty of keeping beaſts of chaſe or royal there- 
in, protected even from the owner of the land with a 


wer of hunting them thereon. A park is an in- 


cloſed chace, extending only over a man's own grounds. 
The word park indeed properly ſignifies an encloſure ; 


but yet it is not every field or common, which a gen- 


tleman pleaſes to ſurround with a wall or paling, and 
to ſtock with a herd. of deer, that is thereby conſti- 
tuted a legal park : for the king's grant, or at leaſt 


2 2 Infſt. 226, | 3 4 Inft. 314. 
| 3 ü 


14 R.p 
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immemorial preſcription, is neceſſary to make it ſo !. 


Though now the difference between a real park, and 


ſuch encloſed grounds, is in many reſpects not very 
material : only that it is unlawful at common law for 
any perſon to kill any beaſts of park or chaſe 5, ex- 
cept ſuch as poſſeſs theſe franchiſes of foreſt, chaſe, or - 
park. Free-warren is a fimilar franchiſe, erected for 
preſervation or cuſtody (which the word ſignifies) of 


| beaſts and fowls of warren ; which, being ferae natu- 


rae, every one had a natural right to kill as he could: 
but upon the introduction of the foreſt laws, at the 
Norman conqueſt, as will be ſhewn hereafter, theſe ani- 
mals being looked upon as royal game and the ſole pro- 
perty of our ſavage monarchs, this franchiſe of fr-e- 
warren was invented to protect them; by giving the 


. 


y ntee a ſole and excluſive power of killing ſuch game 
0 


far as his warren extended, on condition of his pre- 
venting other perſons. A man therefore that has the 
franchiſe of warren, is in reality no more than a royal 
me-keeper : but no man, not even a ford of a ma- 


nor, could by common law juſtify ſporting on ano- 


ther's ſoil, or even on bis own, unleſs he had the li- 
berty of free-warren 7. This franchiſe is almoſt fallen 
into diſregard, fince the new ſtatutes for preſerving 
the game; the name being now chiefly preſerved in 

grounds that are ſet apart for breeding hares and rab- 


bits. There are many iuſtances of keen ſportſmen in 


ancient times, who have ſold their eſtates, and reſerved 
the free-warren, or right of killing game, to them- 


ſelves; by which means it comes to paſs that a man 
and his heirs have ſometimes free-warren over another's 


ground 3. A. free fiſbery, or excluſive right of fiſhing 


-4 Co. Litt. 233.2 Inſt. 199. 


11 Rep. 86. 


5 Theſe are properly buck 
doe, fox, martin and : bux 
in 2 common and legal ſenſe ex- 


in a public river, is alſo a royal franchiſe ; and is con- 


n or hunting (Co. Litt 233.) 
6 The beaſts are hares, co- 
nies, and roes: the fowls are ci- 
ther campeſires, as partridges, 


rails, and quails; or ſy/vetres, 


tend likewiſe to all the beaſts of as woedcozks and pheaſants; or 
the foreſt : which, beſides the 
other, are reckoned to be hart, 
* hind, hare, boar, and wolf, and 
in a word, all wild grads” 

: - 2 


aquatiles, as mallards and he- 
rons. (75id.) | | 
7 Salk. 637. - 

Bro. Abr. tit. Warren. 3. 
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fidercd as ſuch in all countries wliere the feodal polity 
has prevailed ? ; though the 2 ſuch grants, and 
by that means appropriating what ſeems to be unnatu- 
ral to reſtrain, the uſe of running water, was prohibited 
for the future by king John's great charter; and the 
rivers that were fenced in his time were directed to be 
laid open, as well as the foreſts to be diſafforeſted ® 
This opening was extended, by the ſecond * and third * 
charters of Henry III. to thoſe alſo that were fenced 
under Richard I; ſo that a franchiſe of free fiſher) 
ought now to be at leaſt as old as the reign of Henry l. 
This differs from a ſeveral fiſhery ; becauſe he that has 
a ſeveral fiſhery muſt alſo be (or at leaſt derive bis right 
from) the owner of the ſoil * which in a free fiſhery is 
not requiſite. It differs alſo from a common of piſcary 
before-mentioned, in that the free fiſhery is an exclu- 
five right, the.common of piſcary 1s 100 4 ; and there- 
fore, 1n a free fiſhery, a man has a property in the fiſh 
before they dre caught; in a common of piſcary not 
fill afterwards . Some indeed have conſidered a free 
fiſhery not as a royal franchiſe, but merely as a private 
grant of a liberty to fiſh in the ſeveral fiſhery of the 
den 5, But to conſider ſuch right as originally a 
ower of the prerogative, till reſtrained by magna carta, 
and derived by royal grant (previous to the reign of 
Richard I.) to ſuch as now claim it by preſcription, 
and to diſtinguiſh it (as we have done) from e 
and a common of fiſhery, may remove ſome difficultiey 
in reſpect to this matter, with which our books are em- 
barraſſed. For it muſt be acknowledged, that the rights 
and diſtinctions of the three ſpecies of fiſhery are very 
much confounded in our law- books; and that there are 
not wanting reſpeQable authorities © which maintain, 
that a ſeveral fiſhery may exiſt diſtinct from the pro- 
perty of the ſoil, and that a free fiſhery implies no ex- 


Seid. Mar, Clauſ. I. 24. Edw. IV. 4. T. 10 Hen. VII. 
Dufreſne. V. 503. Crag. de 24. 26. Salk. 637. 
Fur. feod. II. 8. 15. 4 F. N. B. 88. Salk. 637. 

o cap. 47. edit. Oxon, S 3 SLE” 54 8h 

2 cap. 20. | | 6 See them well digeſted in 

wt 1 en. III. c. 16. Hargrave's notes on Co. Litt. 

3 M. 17 Edw. IP. 6. P. 18 122. 5 
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1 cluſive right, but is ſynonymous with common of pil. 


= VIII. Corodies are a right of ſuſtenance, or to re- 
= ceive certain allotments of victual and proviſion for 


one's maintenance . In lieu of which (eſpecially when 
due from ecclefiaftical perſons) a penſion or ſum of mo- 
ney is ſometimes ſubſtituted *. And theſe may be 
reckoned another ſpecies of incorporeal hereditaments ; 
though not chargeable on, or iſſuing from, any corpo- 


real inheritance, but only rn be on the perſon of the 


owner in reſpect of ſuch his in 


eritance. To theſe may 


IX. Avnrluities, which are much of the ſame na- 
ture ; only that theſe ariſe from temporal, as the for- 


mer from ſpiritual, perſons. An annuity is a thing 


very diſtinct from a rent-charge, with which it is fre- 


quently confounded : a rent-charge being a burthen 


impoſed upon and iſſuing out of lands, whereas an an- 
nuity is a yearly ſum chargeable only upon the perſon _ 
of the grantorꝰ . Therefore, if a man by deed grant 
to another the ſum of 207. per annum, without expref- 
ſing out of what lands it ſhall iſſue, no land at all ſhall 


be charged with it; but it is a mere perſonal annuity: 
which is of ſo little account in the law, that, if grant- 
ed to an eleemoſynary corporation, it 1s not within the 


ſtatutes of mortmainꝰ; and yet a man may have a 


real eſtate in ie; though his ran} is merely per{cnal. 
N. Rents are the laſt ſpecies o 


acknowlegement given for the poſſeſſion of ſome cor- 


poreal inheritance . It is defined to be a certain pro- 


tit IT out of lands and tenements corporeal. 
It muſt a profit; yet there is no occaſion for it to 
be, as it uſually is, a ſum of money: for ſpurs, capons, 


horſes, corn, and other matters may be rendered, and 


frequently are rendered by way of rent *. It may alſo 
conſiſt in fervices or manual operations as, toplough 


b See book I. ch. $. 1 id. 144. 
od Litt. 


. — 


| incorporeal heredi- 
taments. The word rent or render, reditus, ſignifies a 
compenſation or return, it being in the nature of an 


# \ 


* 
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ſo many acres of ground, to attend the king or the lord 
to the wars, and the like; which ſervices in the eye of 
the law are profits. This profit muſt alſo be certain; 
or that which may be reduced to a certainty by either 
party. It muſt alfo iſſue yearly ; though there is no 
occaſion for it to iſſue every ſucceſſive year; but. it 
may be reſerved every ſecond, third, or fourth year 3 : 
yet, as it is to be produced out of the profits of lands 
and tenements, as a recompenſe for being permitted to 
hold or enjoy them, it ought to be reſerved yearly, be- 
cauſe tha. profits do annually ariſe and are annually. 
renewed. It muſt i/ue out of the thing granted, and 
not be part of the land or thing 8 it 
differs from an exception in the grant, which is al- 
ways of part of the thing granted *. It muſt, laſtly, 
iſſue out of lands and tenements.corporeal; that is, from 
ſome inheritance whereunto the owner or grantee of 
the rent may have recourſe to diſtrain. Therefore a 
rent cannot be reſerved out of an advowſon, a common, 
an office, a franchiſe, or the like 5. But a grant of 
ſuch annuity op ſum may operate as a perſonal contract, 
and oblige the grantor to pay the money reſerved, or 
ſubject him to an action of debt ꝰ: though it doth not 
affect the inheritance, and is no legal rent in contem- 
JJV 1 5 5; = | 
There are at common law ? three manner of rents, 
rent-ſervice, rent-charge, and rent-ſeck. . Rent-ſervice 
is ſo called becauſe it hath ſome corporal ſervice inci- 
dent to it, as at the leaſt fealty or the feodal oath of 
fidelity. For, if a tenant holds his land by fealty, 
and ten ſhillings rent; or by the ſervice of ploughiug 
the lord's land, and five ſhillings rent; theſe, pecumary 
rents, being connected with perſonal ſervices, are 
therefore called rent · ſervice. And for theſe, in caſe 
they be behind, or arrere, at the day appointed, the 
lord may diſtrein af common right, without reſerving 


I any ſpecial power of diſtreſs; provided he hath in him- 


ſelf the reverſion, or future eſtate of the lands and te- 
nements, after the leaſe or particular eſtate of the leflec 
3 Co: Litt. 47 „„ 

4 Plowd. 13. 8 Rep. 71. | 7 Litt. 8.213. 1 | 
5 Co. Litt. 144. Co. Litt. 142. 
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or grantee is expired 9, A rent-charge, is where the 


owner of the rent hath no future intereſt, or reverſion 


expectant in the land; as where a man FL deed maketh 
over to others his, whole eſtate in fee ſimple, with a 
certain rent payable thereout, and adds to the deed a 
covenant. or Aauſe of diſtreſs, that if the rent be arrere, 
or behind, it ſhall be lawful to diſtrein for the ſame. In 
this caſe the land is liable to the diſtreſs, not of common 
right, but by virtue of the clauſe in the deed: and 
therefore it is called a rent - charge becauſe in this man- 
ner the land is charged with a Tareſe for the payment 

of it o. Renta ſecl, reditus ſiccus, or barren rent, is in 
effect nothing more than a rent reſerved by deed, but 


: without any clauſe of diſtreſs. * 


There are alſo, other ſpecies of rents, which are re» 
ducible to theſe three. Rents of gfi/e are the certain 


eſtabliſhed rents of the freeholders and ancient copy-. 


holders of a manor *, which cannot be departed from or 
varied. Thoſe of the freeholders are frequently called 


chief rents, reditus capitales ; and both ſorts are indif- 


ferently denominated-guit rents, quieti reditus; becauſe 
thereby the tenant goes quit and free of all other ſer- 


vices. When theſe payments were reſerved in ſilver or 
white money, they were anciently called white-rents, 


or blanch-farms, reditus alli * ; in contradiſtinction to 
rents reſerved in work, grain, or baſer money, which 
were called reditus nigri or black mail *. Rack-rent is 
only a rent of the full value of the tenement or near it. 
(4) A 2 rent is a rent charge iſſuing out of an 


eſtate in fee; of at leaſt one fourth of the value of the 


lands, at the time of its reſervation * : for a grant of 
lands, reſerving ſo conſiderable a rent, is indeed only 


letting lands to farm in fee ſimple inſtead of the uſual 


methods for life or years. 


Theſe are the general diviſions of rent; but the dif. 


ference between thein (in reſpec to the remedy for re- 


9 Litt. §. 215, ſmall payment is called blanch- 
Co. Litt. 143. holding, or reditus albae fir mae. 
1 2 Inſt. 19. 3 2 Inſt. 19. s 


2 In Scotland this kind of # Co. Litt. 143. 


48) See Dou Rep. < note 1. as to the definition of 2 
Gn hm * 128 . 
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Tus conſtitution of feuds * had its original from 
the military 2 of the northern or Celtic nations, 
the Goths, the Huns, the Franks, the Vandals, and 
the Lombards, who all migrating from the ſame officina 
gentium, as Crag very juſtly entitles it“, poured them- 
ſelves in vaſt quantities into all the regions of Europe, 
at the declenſion of the Roman empire. It was 
brought by them from their own countries, and con- 
tinued in their reſpective colonies as the moſt likely 
meang to ſecure their new acquiſitions: and, to that 
end, large diftrias or parcels to land were allotted: by 
the conquering general to the ſuperior officers of the 
army, and by them dealt out again in fmaller parcels 
or allotments to the inferior officers and moſt deſery- 
ing ſoldjers'*3. Theſe, allotments were called _feada, 
feuds, fiefs, or fees; which laſt appellation in the 
northern languages * Gignifics a conditional ſtipend or 
reward 5, Rewards or ſtipends they evidently were: 
and the condition annexed to them was, that the poſſeſſor 
ſhould do ſervice faithfully, both at home and in the 
wars, to him by whom they were given; for which . 


- 


rpoſe he took the juramenium fidelitatis, or oath' of 
ty ©: and in caſe of the breach of this condition 

and oath, by not performing the ſtipulated ſervice, or 

by deſerting the lord in battle, the lands were again to 


revert to him who granted them. | 
Allotments, thus acquired, naturally engaged ſuch 
as accepted them to defend them : aud, asthey all ſprang 


© See Spelman of feuds, and the tranſpoſition of theſe north- 
Wright of tenures, per tot. ern ſy llables, AL Lon, will give 
De jure feed, 19, 20. us the truectymology of the al- 
1 Wright, 7. dium, or abſolute property of the 
: Spelm. CI. 216. feudiſts: as, by a ſimilar combi- 
_ * Pontoppidan in his hiſtory nation of the latter ſyliable with 
of Norway, (page 290) obſerves, the word yz x (which ſignifies, 
that in the northern languages we have ſeen, a. conditional re- 
oN ügnißes froprietasand az ward or ſtipend) rx xopn or fee- 
tem. Hence he derives the * dum will denate ſtipendiary pro- 
out right in thoſe countries; pertxg. 
and thence too perhaps is derived „ See this oath explained at 
the udal right in Finland, &c. (See large in Fend. l. 2. f. 1, 
Mac Doual Inft. part. 2.) New 7 Feud, l. 2. f. 24 
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from the ſame ri ht of conqueſt, no part could cubſitt 
independent of the whole ; wherefore all givers as well 
as receivers were mutually bound to defend each others 
flefſions. But, as that could not effectually be done 
in a tumultuous irregular, way, government, and to 
that purpoſe ſubordination, was neceſſary. Every re- 
ceiver of lands, or feudatory, was therefore bound, 
when called upon by his benefactor, or immediate lord 
of his feud or fee, to do all in his power to defend 
him. Such benefactor or lord was likewiſe ſubordinate. 
to, and under the command of, his immediate benefac- 
tor gr ſuperior ; and fo upwards to the prince or gene- 
ral himſelf: and the ſeveral lords were alſo reciprocal- 
ly bound, in their reſpective gradations, to protect the 
poſſeſſions they had g ven. us the feodal connecti- 
on was eſtabliſhed, a proper military fubjeion was na». 
turally introduced, .and an army feudatories was al · 
ways ready enliſted, and. mutually prepared to muſter, 
not only in defence of each man's on ſeveral proper- 
ty, but alſo in defence of the whole, and of every port 
of this their neu ly. acquired country * ; the prudence 
of which conſtitution was ſoon, ſufficiently. viſible in 
the ſtrength” and ſpirit, with which they maintained 
their conqueſts. 
The univerſality and early ule of this feodal plan, 
among all thoſe nations, which in complaiſance to the 
Romans we ſtill call barbarous, may appear from what 
is recorded 9 of the Cimbri and Teutones, nations of 
the ſame northern ori inal.» as thoſe whom we have becn 
deſcribing, at ern irruption, into Italy about a 
century before the chriſtian æra. They demanded of the 
| Romans, « ut martius Populus alibuid fbi Nn daret, 
BE ine bum + carterum; ut vellet, man bur atque. 
«armis ſuis uteretur.”* The ſenfe of which may 923 
thus rendered; they deſired ſtipendiary lands (that is, 
feuds) to be allowed them, to be held by military and 
other perſonal ſervices, whenever their lords ſhould call 
upon them. This was evidently the ſame conſtitution, 
that diſplayed itſelf more fully about ſeven hundred 
years afterwards : when the Salii, Burgundians,, 
and Franks broke in upon Gaul, the Viſigoths on 
L Wright, 8. = ip L. Florus, 4 3 c. 3 ct | 
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Spain, and the Lombards upon Italy ; and introduced 
with themſelves this northern plan of polity, ſerying 
at once to diſtribute and to protect the territories they 
had newly gained. And from hence too it is probable 
that the emperor Alexander Severus? took the hint, 
of dividing lands conquered from the enem my among. 
his — ho and victorious foldiery, duly ſtocked with 
cattle and bondmen, on condition of receiving military 
ſervice from them and their heirs for ever. 

Scarce had theſe northern conquerors eſtabliſhed 
themſelves in their new dominions, when the wiſdom 
of their conſtitutions, as well as their perſonal yalour,. 
alarmed all the princes of, Europe ; that is, of thoſe 
countries which had formerly been Roman x5 oyinces, 
but had revolted, or were acferted by their ald maſters 
in the general wreck of the empire. "Wherefore moſt, 
if not all, of them theught it neceſſary to enter into 
the ſame or a ſimilar As 49 of policy. For whereas, 
before, the poſſeſſions of their ubjects were perfectly 
allodial, (that is, wholly independent, and held of no, 
ſuperior at all) now they parcelled out their royal ter- 
ritories, or perſuaded 158 5 ſubjects to ſurrendey up and 
retake their own landed property, 1er the like. 70 
dal obligations of military alt rk. And thus, in the | 

compaſgof avery few years, the hog conſtitution, or the 
doctrine of 11 5 extended itſe 14a all the MERGED | 
world. Whic alteration of la p in 

very material a ent neceſſarily dr e = 
ration of laws and cu oms: lo t lat oy feodal laws A0 
drove out the, Roman, which had hitherto univerſal 
obtained, but r now became for many centuries loſt —0 
forgotten ; and Italy itſelf (as ſome of the, civilians, 
with more ' ſpleen than judgment,' have expreſſed it). bel, 
2 7175 Fran r nn Wa. 

tat nn? 

0 % de biftibus cey- ©« ſont, 

«rg ſunt 73 ab 4 "7 or 125 are quo ere | 
« militibus donavit; ita ut corum 4 ger ſenettutem deſererentur ru- 
« ita eſſenr, fi harredes illerum mi- 86a wicina barbariae, gued ur- 
« litarent, nec unguam ad privas piſſimum ille ducehat, (Al. 


10 7 Fertinerent: dicens atientius Lamprid. in vita Ales Severi, J 
« illos mili itaturas, fi. etiam ſua 1 Wright, 10. 


«© rura'tefeaderint © Addidit jone 2 Gravin, hats" ons . 239e 
% his et animalia et 1 ut poſe 
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But this feodal polity, which was thus by degrees 
eſtabliſhed over all the continent of Europe, ſeems not 
to have been received in this part of our iſland, at leaſt 
not univerſally and as a part of the national conſtitu- 


tion, till the reign of William the Norman *. Not 


but that it is reaſonable to believe, from abundant 
traces in our hiſtory and laws, that oven in the times 
of the Saxons, who were a: {warm from what ſir Wil- 


bam Temple calls the ſame northera hive, ſomething: 
3X ſimilar to this was in uſe : yet not ſo extenſively, nor 


attended with all the rigour that was afterwards import · 
ed by the Normans. For the Saxons were firmly, ſet- 


z | tled in this ifland, at leaſt as early as the year 600: 
andi it was not till two centuries after, that feuds ar- 


rived to their. full vigour and maturity, even on the 


continent of Europe *. 


This introductiom however of the feodal tenures in- 


X to England, by king William, does not ſeem to have 
been effected immediately after the. conqueſt, nor by 


the mere arbitrary will and power of the conqueror 
but to have been gradually eſtabliſhed. by: the Norma 
barons, and others, in fuch. forfeited: lands as they re- 


I ceived from the gift of the conqueror, and afterwards 


univerſally conſented: to by the great council of the na · 


ion long after his title was-eftabliſhed, Indeed from 


the. prodigious ſlaughter of the Engliſh nobility. at the 


battle of Haſtings, and the fruitleſs inſurrections of 


thoſe who ſurvived,, ſuck numerous forfeitures had ac- 
crued, that he was able to reward his Norman follow. 
ers with very large and extenſive poſſeſſions: which 
gave a handle to the monkiſh hiſtorians, and ſuch as 


have implicitly followed them, to repreſent him as 


having by right of the ſword ſeiſed on all the lands of 
England, aud dealt them out again to his own favou- 
rites. A ſuppoſition, grounded upon a miſtaken ſenſe 
of the word congugſſ.: which, in it's feodal acceptation, 
ſignifies no more than acguiſition: and this has led ma- 
ny haſty writers into a ſtrange hiſtorical miſtake, and 
one which upon the ſlighteſt examination will be found 
to be moſt untrue. However, certain it is, that the 


05 3 Spelm. G 218. Bract. 4A. 2 16. F. 7. 4 Crag. J. 1. t. 4. 8 
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Normans now began to gain very large poſſeſſions in 
England; and their regard for the feodal law, under 
which they had long lived, together with the king's 
recommendation of this policy to the . as the 
| beſt way to put themſelves on a military footing, and 
thereby to prevent any future attempts from the conti- 
nent, were probably the reaſons that prevailed to effect 
it's eſtabliſhment here by law. - And, though the time 
of this great revolution in our landed property cannot 
be aſcertained with exactneſs, yet there are ſome cir- . 
cumſtances that may lead us to a probable conjecture 

concerning it. For we learn from the Saxon chroni- 
cle *,/ that in the nineteenth year of king William's 
reign an invaſion was apprehended from Denmark; and 
the military conſtitution of the Saxons being then laid 
aſide, and no other introduced in it's ſtead, the king- 
dom was wholly defenceleſs: which occafioned the 
king to bring over a large army of Normans and Bre- 
tons, who were quartered upon every landholder, and 
greatly oppreſſed the people. This apparent weakneſs, 
together with the grievances occaſioned by a foreign 
force, might co-operate with the king's remonſtrances, 
and the better incline the nobility to liſten to his pro- 
poſals for putting them in a poſture of defence. For, 
as ſoon as the danger was over, the king held a great 
council to inquire into the ſtate of the nation ; the 
immediate conſequence of which was the compiling of 
the great ſurvey called domeſday-book, which was fi- 
niſned in the next year: and in the latter end of that 
very year the king was attended by all his nobility at 
Sarum; where all the principal landholders ſubmitted 
their lands to the yoke of military tenure, became the 

king's vaſals, and did homage and fealty to his perſon“. 

This may poſſibly have been the aera of formally intro- 
ducing the feodal tenures by law; and perhaps the very 


7 A. D. 1085. quot efſent notae meliorie per totam 

. ® Rex®-nuit magnum concilium, Angliam, ejus homines fatti ſunt, 

et gravis ſermones habuit cum ſuis et omnes ſe illi ſubdidere, ejuſgue 

proceribus de lac terra; us modo facti ſunt waſalli, ac ei fidelitaris 

incoleretur, et @ quibus hominibus. juramenta pragſtiterunt, ſe contra 

Chron. Sax. ibid. _ © .  -alios guoſcinque illi fidor: futures 
7 Omnes praedia tenentes, quot= Chron. Sax. A. D. 1086. 
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- law, thus made at the council of Sarum, is that which 
is till extantꝰ, and couched in theſe remarkable words: 
= *« /atuimus, ut omnes liberi homines foedere et ſacramento 
= *« affirncnt, quod intra et extra univerſum regnum Anglias 
= *« }ilhelmo regi domino ſuo fideles eſſe volunt; terras et 
« honores. illius omni fidelitate ubtque ſervare cum eo, et 
« contra inimicos et alienigenas deſendere.” The terms 
of this law (as fir Martin Wright- has obſerved ?) are 
plainly feodal : for, firit, it requires the oath of fealty, 
which made in the ſenſe of the feudiſts every man that 
took it a tenant or vaſal: and, ſecondly, the tenants 
obliged themſelves to defend their lord's territories and 
titles againſt all enemies foreign and domeſtic. Hut 
what * evinces the legal eſtabliſhment of this ſy- 
ſtem, is another law of the ſame collection , which 
exaQs the performance of the military feodal ſervices, 
as ordained by the general council. Omnes comites, 
et barones, et milites, et ſervientes,. et univerſe liberi Ha- 
mines totius regni noftri pracditti,. habeant. et teneant ſe 
„ ſemper bene in armis et in equis, ut. decet et oportets et 
« /int ſemper prompti et bene parati, ad ſervitium ſuum in- 
« tegrum nobts explendum et peragendum, cum opus fuerit ; 
&« ſecundum quod nobis debent de foedis et tenementis ſuis de 
« jure facere, et ſicut i is flatuimus per commune concilium 
« tottus regni noftri praedifti.” FTT 
Ibis new polity therefore ſeems not to have been 
tmpoſed by the conqueror, but nationally and freely a- 
dopted by the general aſſembly of the whole realm, in 
the ſame manner as other nations of Europe had before 
adopted it, upon the ſame principle of ſelf.ſecurity. 
And, in particular, they had the recent example of 
the French nation before their eyes; which had gra- 
dually ſurrendered up all it's allodial or free lands into 
the king's hands, who reitored them to the owners as 
a beneficium or feud, to be held to them and ſuch of 
their heirs as they previouſly nominated to the king: 
and thus by degrees all the allodio! eſtates in France 
were converted into feuds, and the freemen became the 
vaſals of the crown *. The only difference between 


8 cap. 52. Wilk. 228. o cap. 58. Wilk. 288. 
9 Tenures 66. " Monteſq. Sp. L. b. 31.6. 8. 


F 2 


$2 . The Rronrs ; Boox II. 
this change of tenures in France, and that in England, 


Wo.ns, that the former was effected gradually, by the 


conſent of private perſons; the latter was done at Once, 
all over England, by the commonconſent of the nation“. 
In conſequence of this „it became a funda- 
nents! maxim and neceffary principle (though in rea- 
"ity a mere fiction) of our Engliſh tenures, that the 
« king is the uni verſal lord and original proprietor of 
« all the lands in his kingdom * ; and that no man 
* doth or can poſſeſs any part of it, but what has me- 
« diately or immediately been derived as a gift from 
© him, to be held upon feodal ſervices. For, this 
being the real caſe in pure, original, proper fends, 
other nations who adopted this ſyſtem were obliged to 
act upon the fame ſuppoſition, as a ſubſtructien and 
foundation of their new polity, though the fact was 
indeed far otherwiſe. And indeed, by thus conſent- 
ing to the introduction of feodal tenures, our Engliſh 
anceſtors probably meant no more than to put the 
kingdom in a ſtate of defence by eftabliſhing a milita- 
Ty yſtem; and to oblige themſelves (in reſpect of their 
lands) to maintain the King's title and territories, wit] 
equal vigour and fealty, as if they had received their 
Jands from his bounty upon theſe expreſs conditions, 
as pure, proper, beneficiary feudatories. But What⸗ 
ever their meaning was, the Norman interpreters, ſkill- 
ed in all the niceties of the feodal cooſtitutions, and 
well underſtanding: the import and extent of the feo- 
dal terms, gave a very different conſtruction to this 
e de and therenpon took a handle to introduce 
not only the rigorous doctrines which prevailed in the 
duchy of Nen ken: but alſo ſuch fruits and dependen 
cies, ſuch har@ſhips and ſervices; as were hever known to 
other nations “; as if the Engliſh had, in fact as well 
as theory, owed every thing 2 had to the bounty 
| 91 their ſovereign |] lord. i 


a Pharaoh thus acquired the valve. (Gen c. i. L 

Sr all the lands in r- 3 Tout fuit in juy, et vient de 

12 and granted them out to the I al commencement . (M. 24. 
gyptians, reſerving an annual Edo. II. 65.) 

render of the fifth part of their 4 Spelm, of feuds. c. 28. 
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Our anceſtors therefore, who were by no means be- 
neficiaries, but had barely conſen ted to this fiction of 
tenures from the crown, as the baſis, of à military diſ- 
cipline, with reaſon looked upon, theſe deductions as 
| gfiergus impokitiong, ͤ arbitrary -conclaiqns 31a 
Yrinciples that, as to them, had no oundation in truth . 
Hose this king, and his ſon William. Rufus, Kept 
up with a high hand all e of the feodal doc- 
trines : but their ſucceſſor, Henry I. found it expedi- 
ent, when, he ſet up his pretenſions to the crown, to 
promiſe a reſtitution of the Jaws of king Edward the 
confeſſor, or antient Saxon ſyſtem; and accordingly, 
in the firſt year of his reign, granted a charter“, where- 
by he gave.up the greater grievanecs, but ſtill reſerved 
the fiction of ede thn for the ſame military pur- 
poſes which engaged his father to introduce it. But 
this charter was gradually broken through, and the 
former grievances, were revived and aggravated, by 
himſelf and ſuceeeding princes ;.till in the reign of king 
John they became fo intolerable, that they occalioned 
| his barons, or principal feudatories, to riſe up in arms 
agaiaſt him: which at length produced the famous 
great charter at Runing-mead, which, with ſome alte- 
rations; was confirmed by his fon Henry III. And, 
though it's immumities (eſpecially as altered on it's laſt 
edition by his fon ?) are very. greatly ſhort of thoſe 
granted by Henry I, it was juſtly eſtcemed at the time 
a vaſt acquiſition to Engliſh liberty. Indeed, by the 
farther alteration 'of tenures that Had ſince happened, 
many of theſe immunities may now appear, to a 
common obſeryer, ef much leſs conſequence than they 
really were when granted: but this, properly confi. 
dered, will ſhew, not that the acquiſitions under John 
were ſmall, but that thoſe under Charles were greater. 
And from hence alſo ariſes another inference; that the 
liberties of Engliſhmen are not (as ſome arbitrary wri- 
ters would repreſent them) mere infringements of the 
king's prerogative, extorted from our princes by ta- 
ing advantage of their weakneſs; but a reſtoration of that 
ancient-conflitution, of which our anceſtors had been 


g 0.3 $5 h4.0y 3 % 6 as A . 3 2 8 8 
Wight 3. EE. Hen. I. . 1. g He IE 
—_ 7 1 


— 


—— — ¶ — 


FP F "oy * >. 1 * — 
2 ¼] 88 wo 


wr ot ac ne YI 
— 


— oe ads qe 
— — — ou 
pry — * — 2 l ag \ 
—_ 
— * — — — oo 
o 
— N 6 PEA mY — = == 
l . — 1 
— — 3 © 


__—— — — 
1 . 


retained the dominion or ultimate property 0 
or fee: and the grantee, who had only the. uſe and 
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defrauded by the art and fineſſe of the Norman law- 


yers, rather than deprived by the force of the Norman 
arms. : 
Having given this ſhort hiſtory of their riſe and pro- 
greſs, we will next conſider the nature, doctrine, and 
principal laws of feuds.; wherein. we ſhall evidently 
trace the ground-work of many parts of our public 
polity, and alſo the original of ſuch of our own te- 
nures, as were cither aboliſhed in the laſt century, or 
{till remain in force. | 
The grand and fundamental maxim of all feodal te- 
nure is this; that all lands were originally granted 
out by the ſovereign,. and are therefore holden, either 


mediately or immediately, of the crown. The gran- 


tor was called the proprietor, or lord; being he who 
the feud 


poſſeſſion, according to the terms of the grant, was 
ſtiled the feudatory or va/al, which was only another 
name for the tenant or holder of the lands ; though, on 
account of the prejudices which we have juſtly con- 
ceived againſt the doctrines that were afterwards graft- 


ed on this ſyſtem, we now uſe the word va/a/ oppro- 
briouſly, as ſynonymous to ſlave or bondman. The 


manner of the grant was by words of gratuitous and pure 
donation, ded! et conceffi ; which are {till the operative 
words in our modern infeodations or deeds of feoft- 
ment. This was perfected by the ceremony of cor- 
poral inveſtiture, or open and notorious delivery of 
poſſeſſion in the preſence of the other vaſals; which 
perpetuated among them the aera of the new acqui- | 


ſition, at a time when the art of writing was very 


little known : and therefore the evidence of property 


was repoſed in the memory of the yh” Arun 


who, in caſe of a diſputed title, were afterwards call- 
ed upon to decide the difference, not only according 


to external proofs, adduced by the parties litigant, 
but alſo by the internal teſtimony of their own private 


knowlege. — 
Beſides an oath of fealty, or profeſſion of faith to 
the lord, which was the parent of our oath of alle- 


glance, the vaſal or tenant upon inveſtiture did uſually 


- 


Bo WY HS _ of ThixGs. = 
homage to his lord ; openly and humbly kneeling, be- 
ing 1 uncovered, and holding up his hands 
both together between thoſe of the lord, who ſate 
before him; and there profeſſing that “ he did be- 
« come his man, from that day forth, of life and 
limb and earthly honour: and then he received 
a kiſs from his lord *, Which ceremony was de- 
nominated, homagium, or manhood, by the feudiſts, 
from the ſtated form of words, devenio weſter ho- 
mo 9, BE bh ih 5 
When the tenant had thus profeſſed himſelf to 
be the man of his ſuperior or lord, the next conſi- 
deration was concerning the ſervice, which, as ſuch, 
he was bound to render, in recompenſe for the land 
that he held. This, in pure, proper, and original 
feuds, was only twofold; to follow, or do ſuit to, 
the lord in his courts in time of peace; and in his 
armies or warlike retinue, when neceſſity called him 
to the field. The lord was, in early times, the le- 
giſlator and judge over all his feudatories: and there- 
fore the vaſals of the inferior lords were bound by 
their fealty to attend their domeſtic courts baron o, 
(which were inſtituted in every manor or barony, 
for doing ſpeedy and effectual juſtice to all the te- 
nants,) in order as well to anſwer ſuch complaints 
as might be alleged againſt themſelves, as to form 
a jury or hom age for the trial of their fellow te- 
nants: and upon this account, in all the feodal in- 
ſtitutions both here and on the continent, they are 
diſtinguiſhed by the appellation of the peers of the 
court; pares curtis, or pares curiae. In like man- 
ner the barons themſclves, or lords of inferior diſ— 


3 Lit. & 8s. 


9 It was an obſervation of 


Dr. Arbuthnot, that tradition 
was nv where preſerved ſo pure 
and incorrupt as among chil- 


dren, whole games and plays 


are delivered down invariably 
from one generation to ano- 
ther. (Warburton's notes on 
Pope. vi. 134. $0.). It will 
not, I hope, be thought puc- 


— 


rile to remark (in confirmation 


of this obſervation) that in one 
of our antient juvenile paſtimes 


(the ling I am or bafilinda of 


Julius Pollux, Onemaſtic. I. g. 


c. 7.) the ceremonies and 
language of feodal homage 
are preſerved with great ex- 


8. 
® Feud. l. 2. t. 686. 
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' tris, were denominated peers of the king's court, 
and were bound to attend him upon 'ſummons, to 
hear cauſes of greater conſequence in the king's 
preſence and under the direction of his grand juſli- 
ciary; till in many countries the power of that of- 
ficer was broken and diſtributed into cther courts 


of judicature, the peers of the king's court ſtill re- 


ſerving to themſelves (in almoſt every feodal govern- 
ment) the right of appeal from thoſe ſubordinate 
courts in the laſt reſort. The military branch of 
ſervice conſiſted in attending the lord to the wars, 
if called upon, with ſuch à retinne, and for ſuch 
a number of days, as were ſtipulated at the firſt 
donation, in proportion to the quantity of the 
„ | | | 
At the firſt introduction of feuds, as they were gra- 
tuitous, ſo alſo they were precarious and held at the 
evill of the lord *, who was then the ſole judge whe- 
ther his vaſal performed his ſervices faithfully. Then 
they became certain for one or more years. Among 
the ancient Germans they continued only from year to 
ear : an annual diſtribution of lands being made by 
their leaders in their general councils or aſſemblies *. 


This was profeſſedly done, left their thoughts ſhould 


be diverted from war to agriculture ; leſt the ſtrong 
ſhould incroach upon the poſſeſſions of the weak; and 
leſt luxury and avarice ſhould be encouraged by the 


erection of permanent houſes, and too curious an at- 


tention to convenience and the elegant ſuperfluities of 


life. But, when the general migration was pretty well 
over, and a peaceable poſſeſſion of the new. acquired 


ſettlements had introduced new cuſtoms and manners; 
when the fertility of the ſoil had encouraged the ſtudy 
of huſbandry, and an affection for the ſpots they had 


. Nrn. I. 1. f. 1. «K certum, aut fones proprios 10. 
2 Thus Tacitus: (de mor. bet; ſed magiſtratus et prin- 


Germ. c. 26.) © agri ab uni- © cipes, in annos fingulos, gen- 


- 66 werſis per vices conpantur : ' „ tibus et cognationivus hominum 
ara per ' ann's mutant.” gui una coierunt, quantum eit 
And Cæſar yet more fully; “ er ue loco wiſum e, atiri- 
(de bell. Gall. Il. 6. c. 21.) % buunt agri, atgue aiino peſt 
« Neque ui uam agri modum, © alio tranfire cogunt. : 
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cultivated began naturally to ariſe in the tillers; a 
| more permanent degree of property was introduced, 

and feuds began now to be granted for the fe of the 
feudatory s. But ſtill feuds were not yet hereditary ; 
thank Koga granted, by the favour of the lord, 
to the children of the former poſſeſſor; till in proceſs 
of time it became unuſual, and was therefore thought. 
hard, to reje& the heir, if he were capable to perform 
the ſervices * : and therefore infants, women, and pro- 
feſſed monks, who were incapable of bearing arnis, 
were alſo incapable of ſucceeding to a genuine feug. 
But the heir, when admitted to the feud which his 
anceſtor poſſeſſed, uſed generally to pay a tine or ac- 
knowlegement to the lord, in horſes, arms, money, 
and the like, for ſuch renewal of the feud : which was 
called a relief, becauſe it raiſed up and re-eſtabliſhed - 
the inheritance, or in the words of the feodal writers, 
&« jncertam et caducam hereditatem relevabat.” This re- 


liet was afterwards, when feuds hecame abſolutely he- 


reditary, continued on the death of the tenant, though 
the original foundation of it had ceaſed. N 
For in proceſs of time feuds came by degrees to be 
univerſally extended, beyond the life of the firſt vaſal, 
to his /ons, or perhaps to ſuch one of them as the lord 
ſhould name; and in this caſe the form of the danation 
was ſtrictly obſerved : for if a feud was given to a man 
and bis ſons, all his ſons ſucceeded him in equal por- 
tions : and, as they died off, their ſhares reverted to 
the lord, and did not deſcend to their children, or even 
to their ſurviving brothers, as not being ſpeciſied in 
the donation 5, But when ſuch a fend was given to a 
man and his heirs, in general terms, then a more ex- 
tended rule of ſucceſſion took place; and when the 
feudatory died, his male deſcendants in infinitum were 
admitted to the ſuccefiion. When any ſuch deſcend- 
ant, who thus had ſucceeded, died, his male deſcend- 
ants were alſo admitted in the firſt place; and, in 


defect of them, ſuch of his male collateral kindred as 


3 Feud, |, 1. f. 1. 4 Wright 14. 
5 Wright. 17. | | 
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were of the blood or lineage of the firſt feudatory, but 
no others. For this was an unalterable maxim in feo- 
dal ſucceſſion, that none was capable of inheritrhg 
« a fend, but ſuch as was of the blood of, that 1s, li- 
« nieally deſcended from, the firſt feudatory ©.” And 
the deſcent, being thus confined to males, originally 
extended to all the males alike ; all the ſons, without 
any diſtinction of primogeniture, ſucceeding'to equal 
portions of the father's feud. But this being found 
upon many accounts inconvenient, (particularly, by 

dividing the ſervices, and thereby weakening the 
ſtrength of the feodal union) and honorary feuds (or 
titles of nobility) being now. introduced, which were 
not of a diviſible nature, but could only be inherited 
by the eldeſt fon ? ; im imitation of theſe, militcry feuds 
(or thoſe we are now deſcribing) began alſo in moſt 
countries to: deſcend, according to the ſame rule of 
primogentture, of the eldeſt ſon, in excluſion of all the 
reſt 5. | ; 5: 4 ' 
Other qualities of feuds were, that the feudatory . 
could not aliene or diſpoſe of his feud; neither could 
he exchange, nor yet mortgage, nor even deviſe it by 
will, without the confent of the lord 9. For, the rea- 
ſon of conferring the feud being the perfonal abilities 
of the feudatory to ſerve in war, it was not fit he ſhould 
be at liberty to transfer this gift, either from himſelf, 
or from his poſterity who were preſumed to inherit his 
valour, to others who might prove leſs able. And, as 
the feudal obligation was looked upon as reciprocal, 
the feudatory being entitled to the lord's protection, 
in return for his own fealty and ſervice; therefore the 
lord could no more transfer his ſeignory or protection 
without conſent of his vaſal, than the vaſal could his 
feud without conſent of his lord ? : it being equally ' 
unreaſonable, that the lord ſhould extend his protec- 
tion to a perſon to whom he had exceptions, and that 
the vaſal ſhould owe ſubjection to a ſuperior not of his 
own chooling. - | | Ts | 


6 Wright. 183. | 9 Fid. 29. 
„„ E WP WE © Ibid. 30. 
Wright. 32. | 
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Theſe were the principal, and very ſimple, qualities 
of the genuine or original feuds ; which were all of a 
military nature, and in the hands of military perſons : 
though the feudatories, being under frequent incapaci- 
ties of cultivating and manuring their own lands, ſoon 
found it neceſſary to commit pork of them to inferior. 
tenants; obliging them to ſuch returns in ſervice, 
corn, cattle, or money, as might enable the chief feu- 
datories to attend their military duties without diſtrae- 
tion: which returns, or reditus, were the original of 
rents. And by theſe means the feodal polity was great- 
XX ly extended; theſe inferior feudatories (who held what 
are called in the Scots law“ rere- fiefs) being under 
ſimilar obligations of ' fealty, to do ſuit of court, to 
XxX anſwer the ſtipulated renders. or rent-ſervice, and to 
Eo 6m the welfare of their immediate ſuperiors or 
lords. But this at the ſame time demoliſhed the an- 
tient ſimplicity of feuds; and an inroad being once 
made upon their conſtitution, it ſubjected them, in a 
courſe of time, to great varieties and innovations. 
Feuds began to be bought and ſold, and deviations 
= were made from the old fundamental rules of tenure 
and ſucceſſion ; which were held no longer ſacred, when 
the feuds themſelves no longer continued to be purely 
military. Hence theſe tenures began now to be divid- 
ed into feoda propria et impropria, proper and impro- 
per feuds; under the former of which diviſions were 
comprehended ſuch, and ſuch only, of which we have 
before ſpoken ; and under that of improper or deriva- 
tive feuds were comprized all ſuch as do not fall within 
the other deſcription : ſuch, for inſtance, as were ori- 
| rag bartered and ſold to the feudatory for a price 
uch as were held upon baſe or leſs honourable ſervices, 
or upon a rent, in lieu of military ſervice ; ſuch as 
were in themſelves alienable, without mutual licenſe z_ 
and ſuch as might deſcend indifferently either to males 
or females. But, where a difference was not expreſſed 
in the creation, ſuch 'new-created feuds did in all re 
ſpects follow the nature of an original, genuine, and 
proper feud ?. En Ts „ 


* Wright. 20. 2 Foud. 2. t. 7. 
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But as ſoon as the feodal ſyſtem came to be conſi- 
dered in the light of a civil eſtabliſhment, rather than 
as a military plan, the ingenuity of the ſame ages, 
which perplexed all theology with the ſubtilty of ſcho- 
laſtic diſquiſitions, and bewildered philoſophy in the 
mazes of metaphyſical jargon, began alſo to exert its 
influence on this copious and fruitful ſubje& : in pur- 
ſuance of which, the moſt refined and oppreſſive con- 
ſequences were drawn from what originally was a plan 
of ſimplicity and liberty, equally beneficial to both lord 
and tenant, and prudeutly. calculated for their mutual 
protection and defence. From this one foundation, 
in different countries of Europe, very different ſuper- 
ſtructures have been raiſed : what effect it has produc- 
ed on the landed property of England will appear in 
the following chapters. 5 


— 


of Turns 5: 


"CHAPTER THE FIFTH. 


or TU ANcIENT ENGLISH TENURES. | 


_ * 


8 Is this chapter we ſhall take ® ſhort view of the an- 
cCient tenures of our Englith eſtates, or the manner in 
which lands, tenements and hereditaments might have 
== been holden; as the ſame ſtood in force, till the mid- 
dle of the laſt century, in which we ſhall eaſily per- 
*ceive, that all the particularities, all the ſeeming and 
-real hardſhips, that attended thoſe tenures, were to 
be accounted for upon feodal principles and no other; 
being fruits of, and deduced from, the feodal policy. 
Almoſt all the real property of this kingdom is by 
the policy of our laws ſuppoſed to be granted by, de- 
pendent upon, and holden of ſome ſuperior lord, by and 
in conſideration of certain ſervices to be rendered to 
the lord by the tenant or poſſeſſor of this property. 
The thing holden is therefore ſtiled a tenement, the poſ- 
ſeſſors thereof tenants,. and the manner of their poſſeſ- 
fron a fenure. Thus all the land in the kingdom is 
ſuppoſed to be holden, mediately or immediately, of 
the king ; who. is {tiled the lord paramount, or above 
all. Such tenants as held under the king immediately, 
WT when they granted out portions of their lands to infe- 
rior perſons, became alſo lords with reſpect to thoſe 
inferior perſons, as they were ſtill tenants with reſpect 
to the king; and, thus partaking of a middle nature, 
were called meſue, or middle, lords. So that if the 
king granted a manor to A, and he granted a portion 
of = _ to B, now B was ſaid to hold of A, and 
Oe IL; + LS | 
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A of the king; or in other words, B held his lands 
immediately of A, but mediately of the king. The 
king therefore was ſtiled lord paramount; A was both 
tenant and lord, or was a meſne lord ; and B was called 
tenant paravail, or the loweſt tenant ; being he who 
was ſuppoſed to make avail, or profit, of the land “. 
In this manner are all the lands of the kingdom hol- 
den, which are in the hands of ſubjects: fer accord- 
ing to fir Edward Coke , in the law of waged we 
have not properly allodium ; which, we have ſeen ?, is 
the name by which the feudiſts abroad diſtinguiſh ſuch 
eſtates of the ſubject, as are not holden of any ſuperior. 
So that at the firſt glance we may obſerve, that our 
lands are either plainly feuds, or partake very ſtrongly 
of the feodal nature. | | 
All tenures being thus derived, or ſuppoſed to be 
derived, from the king, thoſe .that held immediately 
under him, in right of his crown and dignity, were 
called his tenants in capite, or in chief; which was the 
moſt honourable ſpecies of tenure, but at the ſame time 
ſubjected the tenants to greater and more burthenſome 
ſervices, than inferior tenures did . This diſtinction 
ran through all the different ſorts of tenure ; of which 
I now proceed to give an account. | 
I. There ſeem to have ſubſiſted among our anceſtors 
four principal ſpecies of lay tenures, to which all others 
may be reduced : the grand criteria of which were the 
natures ef the ſeveral ſervices or renders, that were due 
to the, lords from their tenants. The ſervices, in re- 
ſpect of their quality, were either free or baſe ſervices; 
in reſpect of their quantity and the time of exacting 
them, were either certain or uncertain. Free ſervices 
were ſuch as were not unbecoming the character of a 
ſoldier, or a freeman to perform; as to ſerve under 
his lord in the wars, to pay a ſum of money, and the 
like. Baſe ſervices were ſuch as were fit only for pea- 


1 2 Inſt. 296. 5 imperial cities, &c. which hold 
„ On | directly from the emperor, are 

3 pag. 47. called the immediate ſtates of the 

4 In the Gerran'c conſti- empire; all other landholders 
tution, the electors, the bi- being denominated mediate ones. 
ſhops, the ſecular princes, the Med. Un. Hiſt. xlii. 61. 
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ſints; or perſons of a ſervile rank; as to plough the 


lord's land, to make his hedges, to carry out his dung, 
or other mean employments. 'The certain ſervices, 


whether free or baſe, were ſuch as were ſtinted in 
"XS quantity, and could not be exceeded on any pretence; 
as, to pay a- ſtated annual rent, or to plough ſuch a 
"XX field for three days. The uncertain depended upon un- 


known contingencies: as, to do mihtary ſervice in 


1 | perſon, or pay an aſſeſſment in lieu of it, when called 


upon; or to wind a horn whenever the Scots invaded 


the realm; which are free ſervices: or to do whate- 
ver the lord ſhould- command; which is a baſe or vil- 
lein ſervice. - | „ 
ngly 

ariſen the four kinds of lay tenure which ſubſiſted in 
2X7 England, till the middle of the laſt century; and three 


From the various combinations of theſe ſervices have 


of which ſubfiſt to this day. Of theſe Bracton (who wrote 


under Henry the third) ſeems to give the cleareſt and 


moſt compendious account, of any author ancient cr 


XX moderns ; of which the following is the outline or 
"I abſtra& . © Tenements are of two kinds, frank-te- 
„ nement, and villenage. And, of frank«tenements, 

g ſome are held freely in conſideration of homage and 
"== << #night-ſervice ; others in free: ſocage, with the ſervice 
of fealty only.” And again?, “of villenages ſome 


« are pute, and others privileged. He that holds in 
« pure villenage ſhall do whatſoever is commanded him, 
* and always be bound to an uncertain ſervice.” The 
other kind of villenage is called w/lein ſocage ; and 
“ theſe villein-ſocmen do villein ſervices, but ſuch 
« as are certain and determined.” Of which the ſenſe 

ſeems to be as follows: firſt, where the ſervice was 
free, but uncertain, as military ſervice with homage, 


WF that tenure was called the tenure in chivalry, per ſer- 


| 4 . K 6 3% _ aliud privilegiatum. Dui tenet in 
Tenementerum al.ud liberum, furs villenagio faciet guicquid ei 


aliud villenagium. Item, libe- Praeceptum fuerit, et ſemper te- 


rorum aliud tenetur lil ere pro - nebitur ad incerta. Aliud genus 
magio et ſervitio militari; aliud in vidlenagii dicitur villanum ſoca- 
libero {gi cum fidelitate tan- gium; et hujuſmedi willani ſoc- 
tum. F. 1. ma vn. villara faciunt ſervitia, 

7 Vullenagiorum aliud purum, ſed certa et determinata.. & 5. 
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vitium militare, or by knight-ſervice. Secondly, where. 
the ſervice was not only free but alſo certain, as by 
fealty only, by rent and fealty, Sc. that tenure was 
called Lberum ſocagium, or free ſocage. Theſe were the 
only free holdings or tenements; the others were vil. 
lenous or ſervile: as, thirdly, where the ſervice was 
 baje in it's nature, and wncertain as to time and quan- 
tity, the tenure was purum wvillenagium, abſolute or 
pure villenage. Laſtly, where the ſervice was bafe in 
it's nature, but reduced to a certeinty, this was ſtill vil- 
lenage, but diſtingu:hed from the other by the name 
of privileged villenage, villenagium privilegiatum ; or it. 
might be ſtill called ſocage (from the certainty of its 
ſervices) but degraded by their baſene/s into the infe- 
nor title of villanum ſocagium, villein-ſocage. 

I. The firſt, moſt univerſal, and eſteemed the moſt 
honourable ſpecies of tenure, was that by knight-ſer- 
vice, called in Latin ſervitium.militare, and in law-French 
chivalry, or ſervice de chivaler, anſwering to the fief 
© haubert of the Normans *, which name is expreſsly 

given it by the Mirrour ?. This differed in very few 

points, as we ſhall preſently ſee, from a pure and pro- 

Der Sud, being entirely military, and the general effect 

of the feodal eſtabiimment in England. To make a 
tenure by knight-ſervice, a determinate quantity of 

land was neceſſary, which was called a knight's fee, 

 feodum militare; the meaſure of which in 3 Edw. I. 
was eſtimated at twelve ploughlands , and it's value 

(though it varied with the times,) in the reigns of 
Edward I. and Edward II“, was ſtated at 20/. per 
annum. And he who held this proportion of land (or a 
whole fee) by knight-ſervice, was bound to attend his 
lord to the wars for forty days in every year, if called 
upon 3: which attendance was his reditus or return, his 
rent or ſervice, for the land he claimed to hold. If he 
held only half a knight's fee, he was only bound to at- 


8 Spelm. CI. 219. Stat. de milit. 1 Edw. II. Co. 
” ch d. Litt. 69. 5 
© Paſch. 3 Edw. I. Co. ; See writs for this purpoſe 

Litt. 6g. | in Memorand. Scacch. 36. pre- 

= 2 Inſt. 596 fixed to Maynard's yeartyok.. | 

Edw. II. - 
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tend twenty days, and ſo in proportion. And there 
is reaſon to apprehend, that this ſervice was the whole 
chat our anceſtors meant to ſubject themſelves to g the 

X other fruits and conſequences of this tenure being frau- 

"IT Qulently ſuperinduced, as the regular (though unfore- 

WM ſeen) appendages of the feodal ſyſtem. | RE. 

0 Þ This tenure of knight-ſervice had all the marks of a 

ſtrict and regular feud : it was granted by words of pure 

donation, edi et concefi 5 ; was transferred by inveſti- 
ture or delivering corporal poſſeſſion of the land, uſu- 
ally called livery of ſeifin ; and was perfected by ho- 
mage and fealty. It alſo drew after it theſe ſeven - 
fruits and conſequences, as inſeparably incident to the 
tenure in chivalry z . viz. aids, relief, primer ſeiſin, 

EF wardſhip, marriage, fines for alienation, and eſcheat ; 

all which I ſhall endeavour to explain, and ſhew to be 

of feodal original. | „ 

I. Aids were originally mere benevolences granted 
by the tenant to his lord, in times of difficulty and diſ- 
treſs © ; but in proceſs of time they grew to be conſi- 
dered as a matter of right, and not of diſcretion. Theſe 

aids were principally three: firſt, to ranſom the lord's 

| perſon, if taken priſoner; a neceſſary conſequence of 
the feodal attachment and fidelity: inſomuch that the 
neglect of doing it, whenever it was in the vaſſal's pow- - 
er, was by the ſtrict rigour of the feodal law an abſo- - 
lute forfeiture of his eftate 7, - Secondly, to make the 
lord's eldeſt ſon a knight; a matter that was formerly 
attended with great ceremony, pomp, and expence. 
This aid could not be demanded till the heir was fif- - 
teen years old, or capable of bearing arms * : the in- 
tention of it being to breed up the eldeſt ſon and heir 
apparent of the ſeignory, to deeds of arms and chival- 
ry, for the better defence of the nation. Thirdly, to 
| marry the lord's eldeſt daughter, by giving her a fuita- 
ble portion: for daughter's portions were in thoſe days. - 
extremely ſlender; few lords being able to ſave much out 
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of their income for this purpoſe; nor could they ac- 
quire money by other means, being wholly converſant 
in matters of arms: nor, by the nature of their tenure, 
could they charge their lands with this, or any other 
incumbrances. | on bearing their proportion to theſe 
aids no rank or profeſſion was exempted : and there- 
fore even the monaſteries, till the time of their diſſolu- 
tion, contributed to the knighting of their founder's 

male heir (of whom their lands were holden) and the 
marriage of his female deſcendants ?. And one cannot 
but obſerve, in this particular, the great reſemblance 
which the lord and vaſal of the feodal law bore to the 


. patron and client of the Roman republic; between. 


whom alſo there ſubſiſted a mutual fealty, or engage- 
ment of defence and protection. For, with regard to 
the matter of aids, there were three which were uſu- 
ally raiſed by the client; viz. to marry the patron's 
daughter ; to pay his debts; and to redeem his perſon 
from captivity %. | 

But beſides theſe ancient feodal aids, the tyranny of 
lords by degrees exacted more and more; as, aids to 
pay the lord's debts, (probably in imitation of the Ro- 
mans, ) and aids to enable him to pay aids or reliefs to 
his ſuperior lord; from which lait indeed the king's. 
. tenants in capite were, from the nature of their tenure, 
excuſed, as they held immediately of the king, who had 
no ſuperior. To prevent this abuſe, king John's mag- 
na carta ordained, that no aids be taken by the king 
without conſent of parliament, nor in any wiſe by in- 
ferior lords, ſave only the three ancient ones above- 
mentioned. But this proviſion was omitted in Henry 
TIL.'s charter, and the ſame oppreſſions were continued 
till the 25-Edw. I. when the ſtatute called confirmatio i 
chartarum was enacted ; which in this reſpe& revived i 
king John's charter, by ordaining that none but the an- 
cient aids ſhould bs taken. But though the ſpecies of 
dids was thus reſtrained, yet the quantity of each aid. 


.:9. Philips 's life of Pole I. 224. difſilutionem gratuitam. pecunian. 
| © Erat autem haec inter utreſ- erogarent 3 et ab hoſtlibus in Bello . 
gue officiorum vic iſſtude ut clien- ca tos redimerent. Paul. Manu- 
tes ad collocandas ſenatorma filias t. us de ſenatu Romane. c. 1. 5 
de fue conferrent ; in aeris alieni 3 cap. 13. 15. 


* — — 
— P 


7 | Ch. 5. of * HA NG 4. | ; 67- 


remained arbitrary and uncertain. King John's char- 
ter indeed ordered, that all aids taken by-inferior lords 
ſhould be reaſonable ? ; and that the aids taken by the 
king of his tenants in capite ſhould be ſettled by parlia- 
ment 3. But they were never completely aſcertained 
and adjuſted till the ſtatute Weſtm. 1. 3 Edw. I. c. 36... 
which fixed the aids of inferior lords at twenty ſhil- . 
lings, or the ſuppoſed twentieth part of the annual va-.. 
luce of every knight's fee, for making the eldeſt ſon a 
== Knight, or marrying the eldeſt daughter; and the ſame 
= was done with regard to the king's tenants in capite by 
ſtatute 25 Edw. III. c. 11. The other aid, for ran 
ſom of the lord's perſon, being not in it's nature capa- 
ble of any certainty, was therefore never aſcertained. 

2. Relief, relevium, was before mentioned as incident 
to every feodal tenure, by way of fine or compolition. 
with the lord for taking up the eſtate, which was lapſed: 
ar fallen in by the death of the laſt tenant. But, tho? 
reliefs had their original while feuds were only life- 
eltates, yet they continued after feuds became heredi- 

= tary; and were therefore looked upon, very jultly, as. 
one of the greateſt grievances. of tenure : eſpecially 
when, at the firſt they were merely arbitrary and at 
the will of the lord; fo that, if he pleaſed: to demand 
an exorbitant relief, it was in effect to diſinherit the 
WF heir. + The Engliſh ill brooked this confequence of. 
their ne adopted policy; and therefore William the 
conqueror by his laws 5 gv the relief, by direct- 
ing (in imitation of the Daniſh heriots) that a certain 
quantity of arms, and habiliments of war, ſhould be 
paid by the earls, barons,, and vavaſours reſpectively; 
and if the latter had no arms, they ſhould pay 1008. 
William Rufus broke through this compoſition, and a- 
ain demanded arbitrary uncertain 3 as due by the 
feodal laws: thereby in effect obliging evry heir to new- 
purchaſe or redeem his land: but his brother Henry I, 
by the charter before- mentioned, reſtored his father's 


— 2. cap. IS... S c. 225 233 24. 
4. Jbid. 14. 6 2 Roll. Abr. 514. 
© Wiight, 99. e 
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law; and ordained, that the relief to be paid ſhould' 


be according to the law ſo eſtabliſhed, and not an ar- 


bitrary redemption 7. But afterwards, when, by an 


ordinance-in 29 Hen. II. called the affiſe of arms, it 


was provided that every man's armour ſhould deſcend 
to his heir, for defence of the realm; and it thereby 
became impracticable to pay theſe acknowlegements 
in arms, according to the laws of the conqueror, 
the compoſition was univerſally accepted of 1005. for 
every knight's fee; as we find it ever after eſtabliſh- 


eds. But it muſt be remembered, that this relief was 


only then payable, if the heir at the death of his 
anceſtor had attained his-full age of one -and twenty 
ears. | | 


LR 


3. Primer /ei/in was a feodal burden, only incident 


to the king's tenants in capite, and not to thoſe who 
held of interior or meſne lords. It was a right which 


the king had, when any cf his tenants in capite died“ 
feiſed of a kuight's fee, to receive of the heir (pro- 


vided he were cf full age) one whole year's profits of 
the lands, if they were in immediate poſſeſſion; and 


half a year's profits, if the lands were in reverſton ex- 
y P 


pectant on an eſtate for life 9.' This ſeems to be little 


more than an additional relief, but grounded upon 


this feodal reaſon; that, by the antient law of feuds, 


immediately upon a death of a vaſal the ſuperior was 
entitled to enter and take ſeiſin or poſſeſſion of the 


land, by way of protection againſt intruders, till 


the heir appeared to claim it, and receive inveſtiture: 


during which interval the lord was entitled to take 
the profits; and, unleſs the heir claimed within a 
year and day, it was by the ſtrict law a forfeiture “. 


This practice however ſeems not to have long obtained 


in England, if ever, with regard to tenure under in- 
ferior lords; but, as to the king's tenures in capite, 


the prima ſeiſna was expreſsly declared, under Henry 


„ Haeres nen redimet ter- Text. Rofens. cap. 34-) 


ram ſuam ſicut faciebat tempore ; Glanv. J. g. c. 4. Litt. 5.1 12. 


« fratris mei, ſed 33 et ju / 9 Co. Eu. 77. 
« ta relevatione relevabit cam.“ © Feud, J. 2. t. 24. 


— 


$ 
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1 III. and Edward II, to belong to the king by prero- 
gatiive, in contradiſtinction to other lords? The king 
was entitled to enter and receive the whole profits of the 


land, till livery was ſued ;. which ſuit being commonly 
made within, a year and day next after the death of 


A | the tenant, in purſuance of the ſtrict feodal rule, 
MX therefoxe the king uſed to take as an average the firſt 
fruits, that is to ſay, one year's profits of the land *.. 


And this afterwards gave a handle to the popes, who. 
claimed to be feodal lords of the church, to claim in 
like manner from every clergyman in England the 
firſt year's proſits of his beneſice, by. way of primi- 


XX 24ae, or firſt fruits. 


4. Theſe payments were only due if the heir was of 
full age; but if he was under the age of twenty-one, 
being a male, or fourteen, being a female ?, the lord 


was entitled to the <vard/bip of the heir, and was call- 


ed the guardian in chivalry. This wardſhip conſiſted. 


4 in having the cuſtody of the body and lands of ſuch. 


heir, without any account of the profits, till the age 
of twenty-one in males, and ſæteen in females. For. 


ide law ſuppoſed the heir-male unable to perform 
knight ſervice till twenty-one ; but as for the female, 


capable at rourteen to marry, and-_ 
then her huſband might perſorm the ſervice. The lord 
therefore had no wardſhip, if at the death of the an- 
ceſtor the heir- male was of the full age of twenty-one, 


bi or the heir-female of fourteen: yet, if ſhe was then 
under fourteen, and the lord once had her in ward, he 
might keep her ſo till ſixteen, by virtue of the ſta- 


tute of Weſtm. 1. 3 Edw. I. c. 22. the two additional 
years being given by the legiſlature for no other reaſon 


but merely to benefit the lord “. 


5 


This wardſhip, ſo far as it related to land, though. 
it was not nor could be part of the law of feuds, fo 


long as they were arbitrary, temporary, or for life on- 


ly; yet, when they became hereditary, and did con- 


ſequently often deſcend upon infants, who by reaſon 


: * Stat. Marlbr. c. 16. 17 Edw. 3 Litt. & 103. 


I. c 4 Ibid. 


3 | 
2 Staundf. Prerog. 12. 


70 | The Ricurts Boox II. 


of their age could neither perform nor ſtipulate for 
the ſervices of the feud, does not ſeem upon feodal 
principles to have been unreaſonable. For the ward- 
ſhip of the land, or cuſtody of the fend, was retained, 
by the lord, that he might out of the profits thereof 
provide a fit perfon to ſupply the infant's ſervices, till 
he ſhould be of age to perform them himſelf. And, if 
we conſider the feud in it's original import, as a ſti- 
pend, fee, or reward for actual ſervice, it could not 
be thought hard that the lord ſhould withhold the ſti- 
pend, ſo long as the ſervice was ſuſpended. Though 
undoubtedly to our Engliſh anceſtors, where ſuch a ſti- 
pendiary donation was a mere ſuppoſition or figment, 
it carried abundance of hardſhip ; and accordingly it 
was relieved by the charter of Henry I. before- men- 
tioned, which took this cuſtody from the lord, and or- 
dained that the cuſtody; both of the land and the 
children, ſhould belong to the widow or next of kin. 
But this noble 1mmunity did not continue many years. 
The wardſhip of the body was a conſequence of the 
wardſtrip of the land; for he who enjoyed the infant's 
eſtate was the propereſt perſon to educate and main- 
tain him in his infancy: and alſo; in a political view, 
the lord was moſt concerned to give his tenant a ſuita- 
ble education, in-order to qualify him the better to 
perform thoſe ſervices which in his maturity he was 
bound to render. | | 
When the male heir arrived to the age of twenty- 
one, or the heir-female to that of ſixteen, they might 
fue out their livery or oufter/emain 5 ; that is, the deli- 
very of their lands out of their guardian's hands. For 
this they were obliged to pay a fine, namely, half a 
year's profits of the land ; though this ſeems expreſs- 
Iy contrary to magna charta ®*. However, in conſide- 
ration of their lands having been ſo long in ward, they 
were exculcd all reliefs, and the king's tenants alſo all 
primer ſeiſins . In order to aſcertain the profits that 
roſe to the crown by theſe fruits of tenure, and to 
grant the heir his livery, the itinerant juſtices, or juſ- 
tices in eyre,. had it formerly in charge to make ingu:- 


Co. Litt. 77., © 9 Hen. 3- C. 5. Oo. Litt. 77. | 
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. ZE lable to take it upon him, or elſe pay a fine to the 
king. For, in thoſe heroical times, no perſon was 
"$qualified for deeds of arms and chivalry who had not 
received this order, which was conferred with much 
preparation and ſolemnity. We may plainly diſcover 
the footiteps of a ſimilar cuſtom in what Tacitus re- 
lates of the Germans, who, in order to qualify their 
voung men to bear arms, preſented them in a full aſ- 
ſembly with a ſhield and lance ; which ceremony, as 
Vas formerly hinted *, is ſuppoſed to have been the 


fant's 
main- 


view, 


ſuita- 
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tion concerning them by a jury of the county *, com- 
monly called an inguiſitio poſt mortem; which was inſti- 


tuted to inquire (at the death of any man of fortune) 

the value of his eſtate, the tenure by which it was 
I holden, and who, and of what age his heir was; there- 
by to aſcertain the relief. and value of the primer ſei- 
nin, or the wardſhip and livery accruing to the king 
WE thereupon. A manner of proceeding that came in 
RX proceſs of time to be greatly abuſed, and at length an 
RE intolerable grievance; it being one of the principal 
acuſations againſt Empſon and Dudley, the wicked 
engines of Henry VII, that by colour of falſe inquiſi- 
tions they compelled many perſons to ſue out livery 
from the crown, who by no means were tenants there- 


unto®, And, afterwards, a court of wards and live- 


ries was erected e, for conducting the ſame inquiries in 
| a more ſolemn and legal manner. | | 


When the heir thus came of full age, provided he 
held a knight's fee in capite under the crown, he was 
to receive the order of knighthood, and was compel- 


original of the feodal knighthood *. This preroga- 
tive, of compelling the king's vaſals to be knighted, 
or to pay a fine, as expreſsly recognized in parliament, 
by the ſtatute de militibus, 1 Edw. II; was exerted as 


an expedient for raiſing money by many of our beſt 
princes, particularly by Edward VI. and queen Eli- 


s Hoveden. ſub Ric. I. i propinquus, ſcuto frameaque 

9 4 Inſt. 198. « juvenem ornant. Haec apud 

o Stat. 32 Hen. VIII. c. 46. los tega, hic primus juvent ae 
I Vol. I. pag. 428. 6% honos : ante Ac domus pars vi- 

2 % In ipſo concilio vel princti- i dentur ; mox reipublicae. D 
* pium aliguis, vel pater, vel mir. Germ. cap. 13. | 


zabetli; but yet was the occaſion. of heavy murmurs 
when exerted by Chatles I: among whoſe many mis- 
fortunes it was, that neither himſelf nor his people 
ſeemed able to diſtinguiſh between the arbitrary ſtretch, 
and the legal exertion, of prerogative. However, 
among the other conceſſions made by that unhappy 
prince, before the fatal recourſe to arms, he agreed 
to diveſt himſelf of this undoubted flower of the 
crown, and it was accordingly aboliſhed by ſtatute 16 

5. But, before they came of age, there was ſtill 
another piece of authority, which the guardian was 
at liberty to exerciſe over his infant wards; I mean 
the right of marriage (maritagium, as contradiſtin- 
guiſhed from matrimonium) which in it's feodal ſenſe 
ſigniſies the power, which the lord or guardian in 
chivalry had, of diſpoſing of his infant ward in ma- 
trimony, For, while the infant was in ward, the 
guardian had the power of tendering him or her a 
- ſuitable match, without diſparagement, or inequality-: 
which if the infants refuſed, they forfeited the value 
of the marriage, valorem maritagii, to their guardian; 
that is, ſo much as a jury would aſſeſs, or any one 
would Bona fide give to the guardian for ſuch an alli- 
ance “: and, if the infants married themſelves with- 
out the guardian's conſent, they forfeited double the 
value, duplicem valorem maritugii. This ſeems to 
have been one of the greateſt hardſſlips of our ancient 
tenures. There were indeed ſubſtantial reafons why 
the lord ſhould have the reftraint and control of the 
ward's marriage,  efpecially of his female ward; be- 
cauſe of their tender years, and the' danger of ſuch 
female ward's intermarrying with the lord's enemy : 
but no tolerable pretence could be aſſigned why the 
lord ſhould have the /ale, or value of the marriage. 
Nor indeed is this claim of ſtrictly feodal originat; 
the molt probable account of it ſeeming to be this: 


that by the cuſtom of Normandy: the lord's conſent 


3 Litt. & 110. Att. „„ 
. 4 Stat. Mert. C. 6. Co. Litt. 6 Bract. J. 2. c. 37. F. 6. 
2. - 
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nur? vas neceſſary to the marriage of his female wards ? ; 
mis which was introduced into England, together with 
ple the reſt of the Norman doctrine of feuds: and it is 
tch, MW likely that the lords uſually took money for ſuch their 
ver, conſent, fince, in the often- cited charter of Henry 
PPY the firſt, he engages for the future to take nothing for 
reed Ii conſent ; which alſo he promiſes in general to give, 
the provided ſuch female ward were not married to his 


enemy. But this, among other beneficial parts of 
IF that charter, being diſregarded, and guardians till 


ſtill continuing to diſpoſe of their wards in a very arbi- 
was trary unequal manner, it was provided by king John's 
nean great charter, that heirs ſhould be married without 
ftin- diſparagement, the next of kin having previous notice 
ſenſe of the contract“; or, as it was expreſſed in the firſt 
n iv 


= draught of that charter, ita maritentur ne diſparagentur, 
“: per confilium propinguorum de conſanguinitate ſua 9. But 


ma- 

the theſe proviſions in behalf of the relations were omit- 
er a ted in the charter of Henry III: wherein ® the clauſe 
lity: ſtands merely thus © haeredes maritentur abſque diſpara- 
value gatione meaning certainly, by haeredes, heirs female, 
an; s there are no traces before this to be found of the 
one Nord's claiming the marriage of heirs male; and as 
alli- Olanvil expreſaly confines it to heirs. female. But 
with- the king and his great lords thenceforward took a 
> the handle (from the ambiguity of this expreſſion) to 
1s to claim them both, five fit maſculus frve foemina, as Brac- 
cient con more than once expreſſes it;; and alſo, as nothing 
why dot diſparagement was reſtrained by magna carta, they 

f the thought themſelves at liberty to make all other ad- 
be- ilrantages that they could. And afterwards this 
ſuch right, of ſelling the ward in marriage or elſe re- 
ny ©: cciving the price or value of it, was expreſsly declared 
y the by the ſtatute of Merton 5 ; which is the firſt direct 
mage. mention of it that I have met with, in our own or 
gina; Many other law. N | 
this: | e 8 

t 7 Gr. Cuſt. 95. note the providing of an 4uſband. 

Rn 8 cap. 6. jr, 5 2 & + &7. 5 . 4 

5 - ps. 3 ibid. 1 1 2. C. 38. F. 1. 

6. ; an | 112. {+ 


3 | | 5 20 Hen. III. c. 6. 
itagium ſeem ex vi ter mini to de | 
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6. Another attendant or conſequence of tenure by 
knight-ſervice was that of fines due to the lord for 
every alienation, whenever the tenant had occaſion to 
make over his land to another. This depended on 
the nature of the feodal connexion ; it not being rea- 
ſonable nor allowed, as we have before ſeen, that a 
feudatory ſhould transfer his lord's gift to another, 
and ſubſtitute a new tenant to do the ſervice in his 

own ſtead, without the conſent of the lord: and, as 
the feodal obligation was conſidered as reciprocal, the 
lord alſo could not alienate his ſeignory without the 
conſent of his tenant, which conſent of his was called 
an attornment, This reſtraint upon the lords ſoon 
wore away ; that upon the tenants continued longer. 
For, when every thing came in proceſs of time to be 
bought and ſold, the lords would not grant a licence 
to their tenant, to aliene, without a fine being paid; 
apprehending that, if it was reafonable for the heir to 
pay a fine or relief on the renovation of his paternal 
eſtate, it was much more reaſonable that a ſtranger 
ſhould make the ſame acknowledgement on his admiſ- 
ſion to a newly purchaſed feud. With us in England, 
theſe fines ſeem only to have been exacted from the 

king's tenants in capite, who were never able to aliene 
without a licence: but, as to common perſons, they 
were at liberty, by magna carta *, and the ſtatute of 
quia emptores ', (if not earlier) to aliene the whole of 
their eſtate, to be holden of the. ſame lord, as they 
themſelves held it of before. But the king's tenants 
in capite, not being included under the. general words 
of theſe ſtatutes, could not aliene without a licence: 
for if they did, it was in antient ſtrictneſs an abſo- 
late forfeiture of the land * ; though ſome have ima- 
gined otherwiſe. But this ſeverity was mitigated by 
the ſtatute 1 Edw. III. c. 12. which ordained, that 
in ſuch caſe the lands ſhould not be forteited, but a 
reaſonable fine be paid to the king» Upon which 
ſtatute it was ſettled, that one third of the yearly va- 
lue ſhould be paid for a licence of alienation ; but, if 


6 ca. 32. 7 18 Edw. I. c. 1. 8 2 Inſt. 66. 
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the tenant preſumed to aliene without a licence, a 
full year's value ſhould be paid 9. | e 

7. The laſt conſequence of tenure in chivalry was 
oſcheat ; which is the determination of the tenure, or 


_ diſſolution of the mutual bond between the lord and 


tenant, from the extinction of the blood of the latter 


by either natural or civil means: if he died without heirs 


of his blood, or if his blood was corrupted and ſtained 
by commiſſion of treaſon or felony ; whereby every in- 


heritable quality was entirely blotted out and aboliſhed. 


In ſuch caſes the land eſcheated, or fell back, to the 
lord of the fee“; that is, the tenure was determined 


by breach of the original condition, expreſſed or im- 


plied in the feodal donation. In the one caſe, there 
were no heirs ſubſiſting of the blood of the firſt feu- 
datory or purchaſer, to which heirs alone the grant of 


the feud extended; in the other, the tenant, by per- 
petrating an atrocious crime, ſhewed that he was no 


longer to be truſted as a vaſal, having forgotten his 


duty as a ſubject; and therefore forfei ed his feud, + 


which he held under the implied condition that he 
ſhould not be a traitor or a felon. The conſequence 
of which in both caſes was, that the gift, being de- 


termined, reſulted back to the lord who gave it *, 


Theſe were the principal qualities, fruits, and con- 
ſequences of the tenure by knight-ſervice: a tenure, 
by which the greateſt part of the lands in this king- 


dom were holden, and that principally of the king in 


capite, till the middle of the laſt century; and which 


was created, as fir Edward Coke exprelsly teſtifies ?, 


for a military purpoſe ; viz. for defence of the realm 
by the king's own principal ſubjects, which was judg- 
ed to be much better than to truſt to hirelings or 


foreigners, The deſcription here given is that of 


knight-ſervice proper; which was to attend the king 


in his wars. There were alſo ſome other ſpecies of 
| knight-ſervice ; ſo called, * improperly, becauſe 


the ſervice or render was of a free and honourable na- 


ture, and equally uncertain as to the time of render- 


9 2 Inft. 63. i 1 Feud. I. 2. t. 86. 
Co. Litt. 13. | 2 4 Inſt. 192. 


'H 2 e 


76 The Rrenrs Boo II. 
ing as that of knight · ſervice proper, and becauſe they 


were attended with ſimilar fruits and conſequences, 
Such was the tenure by grand ſerjeanty per magnum ſer- 
vitium, whereby the tenant was bound, inſtead of ferv- 
ing the king generally in his wars, to do ſome ſpecial 
honorary ſervice to the king in perſon ; as to carry his 
banner, his ſword, or the like; or to be his butler, 
champion, or other officer, at his coronation ). It 
was in moſt other reſpects like knight-ſervice *; only 
he was not bound to pay aid *, or eſcuage ©; and, 
when tenant by knight-ſervice paid five pounds for a 
relief on every knight's fee, tenant by grand ſerjeanty 
paid one year's value of his land, were it much or lit- 
tle '. Tenure by cornage, which was, to wind a horn 
when the Scots'or other enemies entered the land, in 
crder to warn the king's ſubjects, was (like other ſer- 
vices of the ſame nature) a ſpecies of grand ſerjeanty*. 

Theſe ſervices, both of chivalry and grand ſerjean- 
ty, were all perſonal, and uncertain as to their quan- 
' tity or duration. But, the perſonal attendance in 
Enight-ſervice growing troubleſome and inconvenient 
in many reſpects, the tenants found means of com- 
pounding for it ; by firſt ſending others in their ſtead, 
and in proceſs of time making a pecuniary ſatisfactien 
to the lords in lieu of it. This pecuniary ſatisfaction 
at laſt came to be levied by aſſeſſments, at ſo much 
for every knight's fee; and therefore this kind of te- 
nure was called ſcutagium 1n Latin, or ſervitium ſeutt ; 
ſcutum being then a well-known denomination for mo- 
ney : and, in like manner, it was called, in our Nor- 
man French, eſcuage ; being indeed a pecuniary, in- 
ſtead of a military, ſervice. The firſt time this ap- 
pears to have been taken was in the 5 Hen. II, on ac- 
count of his expedition to Toulouſe; but it ſoon came 
to be ſo univerſal, that perſonal attendance fell quite 
into diſuſe. Hence we find in our antient hiſtories, 
that, from this period, when our kings went to war, 
they levied ſcutages on their tenants, that is, on all 


g Litt. & 153. 6 Litt. G. 158. 
Thid. F. 158. Lid. F. 154. 
5 2 Inſt. 233. v Ibid. Q. 156. 
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the landholders of the kingdom, to defray their ex- 
penſes, and to hire troops: and theſe aſſeſſments, in 
the time of Henry II, ſeem to have been made arbi- 
trarily and at the king's pleaſure. Which prerogative 
being greatly abuſed by his ſucceſſors, 1t became mat- 
ter of national clamour; and king John was obliged 
to conſent, by his magna carta, that no ſcutage ſhould 
be impoſed without conſent. of parkament 9. But 
this clauſe was omitted in his ſon Henry III's char- 
ter; where we only find, that ſcutages or eſcuage 
ſhould be taken as they were uſed to be taken in the 
time of Henry II: that is, in a reaſonable and mo- 
derate manner. Yet afterwards by ſtatute 25 Edw. 
I. c. 5 & 6. and many fubſequent ſtatutes * it was 
azain provided, that the king ſhould take no aids or 
| taſks but by the common aſſent of the realm: hence 
it was held in our old books, that eſcuage or.ſcutage 
could not be levied but by conſent of parhament * ; 
ſuch ſcutages being indeed the groundwork of all ſuc- 
cceding ſublidies, and the land- tax of later times. | 
Since therefore eſcuage differed from knight- ſervice 
in nothing, but as a compenſation differs from actual 
ſervice, knight- ſervice is frequently confounded with 
it. And thus Littleton * muſt be underſtood, when 
he tells us, that tenant by homage, fealty, and eſcu- 
age, was tenant by knight-ſervice : that is, that this 
tenure (being ſubſervient to the military policy of the, 
nation) was reſpected“ as a tenure in clnvyalry 5. But 
as the actual fervice was uncertain, and depended up- 
on emergences, ſo it was neceſſary that this pecuniary 
compenſation ſhould be equally uncertain, and depend 
on the aſſeſſments of the legiſlature ſuited to thoſe 
emergences. For had the —— been a ſettled in- 
variable ſum payable at certain times, it had been nei- 
ther more or leſs than a mere pecuniary rent: and the 
tenure, inſtead of knight-ſervice, would have then 


9 Nullum ſcutagium fenatur 2 Old Ten. tit. Ejcuage, 
in regno noſiro, niſi per commune 3 $.- 20% - 
conſiluum regni noft1i, cap. 12. 4 Wright. 122. 
o cap. 37. Vero feodo militari rerutatur. 
See Vol. I. pag. 142. 55, og J. 2. c. 14. F. 7. | 
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been of another kind, called ſocage *, of which we 
- ſhall ſpeak in the next chapter. | = 
For the preſent I have only to obſerve, that by the 
degenerating of knight-ſervice, or perſonal military 
duty, into eſcuage, or pecuniary aſſeſſments, all the 
advantages (cither promiſed or real) of the feodal con- 
ſtitution were deſtroyed, and nothing but the hard- 
ſhips remained. Inſtead of forming a national militia 
compoſed of barons, knights, and gentlemen, bound 
by their intereſt, their honour, and their oaths, to de- 
fend their king and country, the whole of this ſyſtem 
of tenures now tended to nothing elſe, but a wretch- 
ed means of railing money to pay an army of ocea- 
ſional mercenaries. In the mean time the families of 
all our nobility and gentry groaned under the intole- 
rable burthens, which (in conſequence of the fiction 
adopted after the conqueſt) were introduced and laid 
upon them by the ſubtlety and fineſſe of the Norman 
lawyers. For, beſides the ſcutages to which they 
were liable in defe& of perſonal attendance, which 
however were aſſeſſed by themſelves in parliament, they 
might be called upon by the king or lord paramount for 
aids, whenever his eldeſt ſon was to be knighted or his el- 
deſt daughter married; not to forget the ranſom of his 
own perſon. The heir, on the death of his anceſtor, if of 
full age, was plundered of the firſt emoluments ariſing 
from his inheritance, by way of relief and primer ſei- 
fin; and, if under age, of the whole of his eſtate 
during infancy. And then, as fir Thomas Smith“ 
very 2 complains, „when he came to his own, 
“ after he was out of evard/hip, his woods decayed, 
*« houſes fallen down, ſtock waſted and gone, lands 
„let forth and ploughed to be barren,” to reduce 
him till farther, he was yet to pay half a year's pro- 
fits as a fine for ſuing out his /zvery; and alſo the 
price or value of his marriage, if he refuſed ſach wife 
as his lord and guardian had bartered for, and impoſ- 
ed upon him; or twice that value, if he married ano- 
ther woman. Add to this, the untimely and expen- 
five honour of Enighthood, to make his poverty more 


C Litt. 8. 97. 120. N 7 Commenw, 1 3+ C. 5 
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completely ſplendid. And when by theſe deductions 
his fortune was ſo ſhattered and ruined, that perhaps 
he was obliged to ſell his patrimony, he had not even 
that poor privilege allowed him, without paying an 
exorbitant fine for a licence of alienation. 

A ſlavery ſo complicated, and ſo extenſive as this, 
called aloud for a remedy in a nation that boaſted of 
it's freedom. Palliatives were from time to time ap- 
plied by ſucceſſive acts of parliament, which aſſuaged 
ſome temporary grievances. Till at length the hu- 
manity of king James I conſented *, in conſideration 


of a proper equivalent, to aboliſh them all; though the _ 


plan proceeded not to effect; in like manner as he had 
formed a ſcheme, and began to put it in execution, 
for removing the feodal grievance of heritable juriſdic- _ 
tions in Scotland 9, which has ſince been — and 

effected by the ſtatute 20 Geo. II. c. 43%. King 
James's plan for exchanging our military tenures 
ſeems to have been nearly the ſame as that which has 
been ſince purſued; = with this difference, that, by 


way of compenſation for the loſs which the crown 


and other lords would ſuſtain, an annual feefarm rent 
was to have been ſettled and inſeparably annexed to 
the crown, and aſſured to the inferior lords, payable 
out of every knight's fee within their reſpective ſeig- 
nories. An expedient, ſeemingly much better than 
the hereditary exciſe, which was afterwards made the 
principal equivalent for theſe conceſſions. For at 
length the military tenures, with all their heavy ap- 
pendages (having during the uſurpation been diſconti- 
nued) were deſtroyed at one blow by the ſtatute 12 
Car. II. c. 24. which enaQts, „that the court of 
« wards and liveries, and all wardſhips, liveries, pri- 
ce mer ſeiſins, and ouſterlemains, values and forfeitures 
of marriages, by reaſon of any tenure of the king 
% or others, be totally taken away. And that 
« all fines for alienations, tenures by homage, 


8 4 Inft. 202. tenure of zward-ho/ding (equiva- 
9 Dalrymp. of feuds. 292. lent to the knight-ſervice of 
© By another ſtatute of the England) is for ever aboliſhed 
fame year (20 Geo. 2. c. 50.) the in Scotland. 8 | 


{ 


= *: 
3 


* 


—— 


8 „* 
— I \ 
— Fs 
— "I —_ —_ \ 
— 
—— ro — — 
—— I 2 -- Py 1 LY = - 


— 


— 


— 
— — 
* = 


— I) 


r 0 
Ce TID — 


2 — 2 — 
— — * i m_—— — — my ho 
ſay mr — — 0 
- 2 4 oy A 
* Y \ * — Ä 
4 » > >". P _ "= * 
— —ñæ—ä—ä— —äw—ũ—' ub — — IN p 1 
SY * — dh ” * | OI _ hy _ 33 2 
” — „ * 


——— — 


80 The Riours Book II. 


cc knights: ſervice, and eſcyage, and alſo aids for mar- 
« ryiag the daughter or knighting the ſon, and all 
© tenures of the king in capite, be likewiſe taken 


„% away. And that all ſorts of tenures, held of the 


« King or others, be turned into free and common ſo- 
« cage; fave only tenures in frankalmoign, copy- 
& holds, and the honorary ſervices (without the fla- 


_ «© viſh part) of grand ſerjeanty.“ A ſtatute, which 


was a greater acquilition to the civil property of this 
kingdom than even magna carta itſelf : ſince that only 
.pruned the luxuriances that had grown out of the 
military tenures, and thereby preſerved them in vi- 
gour; but the ſtatute of king Charles extirpated 
the whole, and demoliſhed both root and branches. 
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CHAPTER THE SIXTI. 


ve THE MODERN ENGLISH TEN URES, 


Artnoven, by the means that were men- 
tioned in the preceding chapter, the oppreſſive or mi- 
litary part of the feodal conſtitution was happily done 
away, yet we are not to imagine that the conſtitution 
itſelf was utterly laid aſide, and a new one introduced 


in its room: fince by the ſtatute 12 Car. II. the te- 


nures of ſocage and frankalmoign, the honorary ſer- 
vices of grand ſerjeanty, and the tenure by copy of 


court roll were reſerved ; nay all tenures in general, 


except frankalmoign, grand ſerjeanty, and copyhold, 
were reduced to one general ſpecies of tenure, then 
well known and ſubſiſting, called free and common 
ſoeage. And this, being ſprung from the ſame feodal 
original as the reſt, demonſtrates the neceſſity of fully 
contemplating that ancient ſyſtem ; ſince it is that 


alone to which we can recur, to explain any ſeeming - 
or real difficulties, that may ariſe in our preſent mode 
of tenure. . | | | 


The military tenure, or that by knight-ſervice, con- 
ſiſted of what were reputed the moſt free and honour- 
able ſervices, but which in their nature were unavoid- 
ably uncertain in reſpect to the time of their perform- 
ance. The ſecond ſpecies of tenure, or free-/ocage, 
conſiſted alſo of free and honourable ſervices ; but ſuch 
as were liquidated and reduced to an abſolute certain- 
ty. And this tenure not only ſubſiſts to this day, but 
has in a manner abſorbed and ſwallowed up (ſince the 
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ſtatute of Charles the ſecond) almoſt every other ſpe- * 


cies of tenure. And to this we are next to proceed. 


II. Socage, in it's moſt general and extenſive ſigni- 


fication, ſeems to denote a tenure by any certain and 
determinate ſervice. And in this ſenſe it is by our 
antient writers conſtant'y put in oppoſition to chival- 
ry, or knight · ſervice, where the render was precarious 


and uncertain. Thus Bracton “; if a man holds by a 


rent in money, without any eſcuage or ſerjeanty, * id 
«© tenementum dici poi ſocagium ?“ but if you add 
thereto any royal ſervice, or eſcuage to any, the ſmall- 
eſt, amount, ** z/lud dici poterit feodem militare.”” So too 
the author of Fleta * ; „ ex donationibus, ſervitia milita- 


« ria vel magnae ſerjantiae non continentibus, oritur nobis 
& .quodd le, quod wm. Littleton 
quoddam nomen generale, quod eft ſocagium.”” Littleton 


alſo 3 defines it to be, where the tenant holds his te- 
nement of the lord by any ceriain ſervice, in lieu of all 
other ſervices; ſo that they be not ſervices of chival- 
Ty, or knight- ſervice. And therefore afterwards he 


tells us, that whatſoever is not tenure in chivalry is te- 


nure in ſocage: in like manner as it is defined by 


Finch 5, a.tenure to be done out of war. The ſervice 
muſt therefore be certain, in order to denominate its 


ſocage ; as to hold by fealty and 208. rent; or, by ho- 
mage, fealty, and 208. rent; or, by homage and fealty 
without rent; or, by fealty and certain corporal ſer- 
vice, as ploughing the lord's land for three days; or, 
by fealty only without any other ſervice : for all theſe 
are tenures in ſocage ©. #7 | 

But ſocage, as was hinted in the laſt chapter, is of 
two ſorts : free-ſocage, where the ſervices are not only 
certain, but honourable : and villein- ſocage, where the 
ſervices, though certain, are of a baſer nature. Such 
as hold by the former tenure are called in Glanvil “, 
and other ſubſequent authors, by the name of /iberi ſo- 
lemanni, or tenants in free-ſocage. Of this tenure we 
are firſt to ſpeak ;' and this, both in the nature of it's 
ſervice, and the fruits and conſequences, appertaining 


. 5 L. 147. 988 
„ 6. Litt. F. 117, 118, 119. 
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thereto, was always by much the moſt free and inde- 
pendent ſpecies of any. And therefore I cannot but 
aſſent to Mr. Somner's etymology of the word * : who 
derives it from the Saxon appellation oc, which ſigni- 
ſies liberty or privilege, and, being joined to a uſual 
termination, is called ſocage, in Latin ſocagium ; ſig- 
er. thereby a free or privileged tenure 9. This 
etymology ſeems to be much more juſt than that of 
our common lawyers in general, who derive it from 
foca, an old Latin word denoting (as they tell us) a 
plough : for that in ancient time- this ſocage tenure 
conſiſted in nothing elſe but ſervices of huſbandry, 
which the tenant was bound to do to his lord, as to 
plough, ſow, or reap for him; but that in proceſs of 
time, this ſervice was changed into an annual rent by 
conſent of all parties, and that, in memory of it's ori- 

inal, it till retains the name of à ſocage or plough- 
n 9, But this by no means agrees with what 


Littleton himſelf tells us“, that to hold by fealty only, 


without paying any rent, is tenure in ſocage; for here 


is plainly no commutation for plough-ſervice. Beſides, 


even ſervices, confeſſedly of a military nature and ori- 
ginal, (as eſcuage, which, while it remained uncer- 
tain, was equivalent to knight-ſervice,) the inſtant they 


were reduced to a certainty changed both their name 


and nature, and were called ſocage *. It was the cer- 
tainty therefore that denominated it a ſocage tenure ; 
and nothing ſure could be a greater liberty or privi- 
lege, than to have the ſervice aſcertained, and not left 
to the arbitrary calls of the lord, as in the tenures of 
chivalry. Wherefore alſo Britton, who deſcribes lands 
in ſoeage tenure under the name of fr aunke ferme 3, tells 
us, that they are * lands and tenements, whereof the 
6 nature of the fee is changed by feoffment out of chi- 


4 valry for certain yearly ſervices, and in reſpe& where- 
of neither homage, ward, marriage, nor relief can 


\ 


. 9 ony man is intett freely, Ec. 


&« be demanded.” Which leads us alſo to another 


5 Gavelk. 138. o Litt. F. 19. 

9 In like manner Skene in his . 118. 
expoſition of the Scots law, t.tle 2 Litt. F. 98. 120. 
ſecage, tells us, that it is ane 3 C. 66. 
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obſervation, that if ſocage tenures were of ſuch baſe 
and ſervile original, it is hard to account for the very 
t immunities which the tenants of them always en- 
joyed ; ſo highly ſuperior to thoſe of the tenants by 
chivalry, that it was thought, in the reigns of both Ed- 
ward I. and Charles II. a point of the utmoſt import- 
ance and value to the tenants, to reduce the tenure by 
knight-ſervice to 7 ferme or tenure by ſocage. We 
may therefore, I think, fairly conclude in favour of 
Somner's etymology, and the liberal extraction of the 
tenure in free ſocage, againſt the authority even of 
Littleton himſelf. „„ | 
Taking this then to be the meaning of the word, it 
ſeems probable that the ſocage tenures were the relics 
of Saxon liberty; retained by ſuch perſons as had nei- 
ther forfeited them to the king, nor been ebliged to 
exchange their tenure, for the more honourable, as it 
was called, but at the ſame time more burthenſome, 
tenure of knight-ſervice. This is peculiarly remarka- 
ble in the tenure which prevails in Kent, called gavel- 
kind, which is generally acknowledged to be a ſpecies 
of ſocage tenure *; the preſervation whereof inviolate 
from the innovations of the Norman conqueror is a fact 
univerſally known. And thoſe who thus preſerved 
their libertics were ſaid to hold in free and common ſo- 


E. A — : 

"__ therefore the grand criterion and diſtinguiſhing 
mark of this ſpecies ol tenure are the having it's ren- 
ders or ſervices aſcertained, it w:ll include under it all 
other methods of holding free lands by certain and inva- 
riable rents and duties: and, in particular, petit ſer- 

jeanty, tenure 1indurgage, and gaveltind,  —_ 
We may remember, that by the ftatute 12 Car. II. 
grand ſerjeanty is not itſelf totally aboliſhed, but only 
the flaviſh appendages belonging to it ; for the honorary 
ſervices (ſuch as carrying the Fines {word or banner, 
officiating as his butler, carver, Qc. at the coronation) 
are ſtill reſerved. Now petit ſerjeanty bears a great re- 
ſemblance to grand ſerjeanty ; for as the one is a perſo- 
nal ſervice, ſo the other is a rent or render, both tending 


4 Wright, 211. 


to ſome purpoſe relative to the king's perſon. Petit 
ſerjeanty, as defined by Littleton, conſiſts in holding 
lands of the king by the fervice of rendering to him 

annually ſome aal implement of war, as a bow, 2 


ſword, a lance, an arrow, or the like. This, he ſays“, is 
but ſocage in effect; for it is no perſonal ſervice, but 


a certain rent: and, we may add, it is clearly no 
dial ſervice, or ſervice of the plough, but in all ref; 
liberum et commune ſocagium ; only being held of the king, 


it is by way of eminence digniſied with the title of par- 


vum ſervitium regis, or petit ſerjeanty. And magna carta 


reſpected it in this light, when it enafted ”, that no 


wardfhip of the lands or body ſhould be claimed by the 
king in virtue of a tenure by petit ſerfeanty. 
enute in burgage is deſcribed by Glanyil *, and is 


expreſsly ſaid by Littleton ?, to be but tenure in ſoe- 
age: and it is where the king or other perſon is lord 


of an ancient borough, in which the tenements are 
held by a rent certain . It is indeed only a kind of 
town ſocage; as common ſocage, by which other 


| lands are holden, is uſually of a rural nature. A bo- 
rough, as we have formerly ſeen, is uſually diſtin- 


guiſhed from other towns by the right of ſending mem -· 
bers to parliament; and, where the right of election is 
by bur tenure, that alone is a proof of the anti- 
quity of the borough. Tenure in bu therefore, 


or burgage tenure, is where houſes, or lands whick 


were formerly the ſcite of houſes, in an ancient bo- 


rough, are held of ſome lord in common ſoeage, by a 


certain eſtabliſhed rent. And theſe ſeem to have with- 
| ſtood the ſhock of the Norman encroachments princt- 
pally on account of their infignificancy, which made it 
not worth while to-compel them to an alteration of te- 
nure ; as an hundred of them put together would ſcarce 
have amounted to a knight's fee. Beſides, the owners of 


them, being chiefly artificers and perſons engaged in 


trade, could not with any tolerable propriety be put on 
ſuch a military eſtabliſhment, as the tenure in chivalry 


| was. And here alſo we have again an inftance, where 


| 159. 2 lib. 7. cap. 3. 
8 q = 9 . 162. 8 It 

* cape 27 | o litt. F. 162, 163. 
Vol. It. 1 = 
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à⁊ tenure js confeſſedly in ſocage, and yet could not poſſi- | 


bly ever have been held by plough- ſervice; ſince the te- 


nants mult have been citizens or burghers, the ſituation - 


frequently a walled town, the tenement a ſingle houſe ; 


fo that none of the owners was probably maſter of a 


ough, or was able to uſe one, if he had it. The free 
e therefore, in. which theſe tenements are held, 
ſeems to be plainly a remuant of Saxon liberty ; which 
may alſo account for the great variety of cuſtoms, af- 
fecting many of theſe tenements ſo held in ancient bur- 
gage: the principal and moſt remarkable of which is 
that called Borough-Engh/b, ſo named in contradiſtinc- 
tion as it were to the Norman cuſtoms, and which is 
taken notice of by Glanvil *, and by Littleton * ; vis. 
that the youngeſt ſon, and not the eldeſt, ſucceeds to 
the burgage tevement on the death of his father. For 
which Littleton * gives this reaſon; becauſe the young-. 


er ſon, by reaſon of his tender age, is not ſo capable as 


the reſt of his brethren to help himſelf. Other authors 
have indeed given a much ſtranger reaſon for this cuſ- 
tom, as if the lord of the fee had anciently a right of 
concubinage with his tenant's wife on her wedding- 
night ; and that therefore the tenement deſcended not 
to the eldeſt, but the 23 ſon; who was more cer- 
tainly the offspring of the tenant. But I cannot learn 
that ever this cuſtom prevailed in England, though it 
certainly did in Scotland, (under the name of mercheta 
or Bene thor till aboliſhed by Malcolm III *. And per- 
haps a more rational account than either may be fetch- 
ed (though at a ſufficient diſtance) from the practice 
of the Tartars ; among whom, according to father Du- 
halde, this cuſtom of deſcent to the youngeſt ſon alſo 
prevails. That nation is compoſed totally of ſhepherds 
and herdſmen ; and the elder ſons, as ſoon as they are 


capable of leading a | i life, migrate from their fa- 


ther with a certain allotment of cattle; and go to ſeek a 
new habitation. The youngeſt ſon, therefore, who con- 
tinues lateſt with the 2 is naturally the heir of his 
houſe, the reſt being already provided for. And thus 


ve ſiud that, among many other northern nat ions, it was 


e 4 3 Mod. Pref. 
oy 165. a 5 Sold. tit. of hon, 2. ” 47. 
* 211. 9 Reg. Mag. ' + C. 3 1» 


- 
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the cuſtom for all the ſons but one to migrate from the 
father, which one became his h :ir*. So that poſſibly this 
' cuſtom, wherever it prevails, may be the remnant of that 
paſtoral ftate of our Britiſh and German anceſtors, which 
Czfar and Tacitus deſcribe. Other ſpecial cuſtoms there 
are in different burgage tenures ; as that, in ſome, the ; 
wife ſhall be<ndowed of all her huſband's tenements , 
and not of the third part only, as at the common la:: 
and that, in others, a man might diſpoſe of his tene- 
ments by will “, which, in general, was not permitted 
after the conqueſt till the reign of Henry the eighth 
though in the Saxon times it was allowable ?. A preg- 
nant proof that theſe liberties of ſocage tenure were 
fragments of Saxon liberty. 1 | 
ph Fhe nature of the tenure in gavellind affords us a 
ſtill ſtronger argument. It js univerſally known what 
ſtruggles the Kentiſh men made to preſerve their an- 
_ cient liberties, and with how much ſucceſs thoſe ſtrug- 
gles were attended. And as it is principally here thot 
we meet with the cuſtom of gavelkind, (though it was 
and is to be found in ſome other parts of the king- 
dom o) we may fairly conclude that this was a part of 
thoſe liberties ; agreeably to Mr. Selden's opinion, that 
velkind before the Norman conqueſt was the general 
cuſtom of the realm *. The diſtinguiſhing properties of 
this tenure are various: ſome of the principalare theſe ; 
1. The tenant is of age ſufficient to aliene his eſtate by 
feoſfment at the age of fifteen *. 2. The eſtate does 
not eſcheat in caſe of an attainder and execution for fe. 
lony ; their maxim being, © the fathertothe bough, the 
ſon to the plough 3.” 3. In moſt places he had a power 
of deviſing lands by will, before the ſtatute for that pur 
poſe was made +. 4. The lands deſcend, not to the eldeſt, 


6 Pater cun##9s filios adultos a ventum, frequens et uſitata fuit : 
fe pellebat, praeter unum quem hae- poſtea caeteris adempta, ſed privatis 
riedem ſui juris relinguebat. (Wal- guorundam locorum conſuetudinibus 
fngh. Upodizm. Nenft- c. 1. alibi peſtea reger minans: Cantianis 


7 Litt. C. 166. : ſolum integra et invio!ata remanſit. 
— 5 ( Analebt. I. 2. c. 7.) 5 
9 Wright. 172 2 Lamb. Peramb. 614. 
o Stat. 32 Hen. VIII. c. 29. 3 Lamb. 634. | 55 
Kitch of courts, 200. 4 FN. B. 198. Cro. Cur. 561, 
In toto regno, ante ducis ad. x5 
T8 
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youngeſt, or any one ſon only, but to all the ſons toge- 
ther; 5 indeed aneĩently the moſt afual courſe 
of deſcent all over England ©, though in particular 
places particular cuſtoms prevailed. Thee, among 
other properties, diſtinguiſned this tenure in a moſt re- 
markable manner: and yet it is ſaid to be only a ſpe- 
cics of a ſocage tenue, modified by the cuſtom of the 
country; the lands being holden by ſuit of court and 
fealty, which is a ſervice in it's nature certain“. 
Wherefore, by. a charter of king John *, Hubert, 
archbiſhop of Canterbury, was authoriſed to exchange 
the prot Zin tenures holden of the ſee of Canterbury 
into tenures by knight's-ſewvice ; and by ſtatute 31 
Hen. VIII. c. 3. for diſgavelling the lands of divers 
lords and gentlemen in the county of Kent, they are di- 
rected to be deſcendible for the future ile other lands 
_ which euere never holden. by ſervice of ſocage. Now the im- 
munities which the tenants in gavelkind enjoyed were 
ſuch, as we cannot conceive ſhould be conterred upon 
mere ploughmen and peaſants: from all which I think. 
it ſufficiently clear, that tenures in free ſocage are in ge- 
neral of a nobler original than is aſſigned by Littleton, 
And after him by the bulk of our common lawyers. 
; Having thus diſtributed and diſtinguiſhed the ſeyeral 
ſpecies of tenure in free ſocage, I proceed next to ſhew 
that this alſo partakes very itron 7 of the feodal na- 
ture. Which may probably ariſe —. it's ancient Sax - 
on original; ſince (as was before obſerved ?) feuds 
were not unknown among the Saxons, though they did 
not form a part of their military policy, nor were drawn 
out into ſuch arbitrary conſequences as among the Nor- 
mans. It ſeems therefore reaſonable to imagine, that 
ſocnge tenure exiſted in much the ſame tate before the 
conqueſt as after; that in Kent it was preſerved with a 
high hand, as our hiſtories inform us it was; and that 
the reſt of the ſocage tenures diſperſed through Eng- 
and eſcaped the general fate of other property, partly * 
out of favour yh affection to their particular owners, 
and partly from their own anfignificancy : ſince I do not 
apprehend the number of ſocage tenures ſoon after the 


s Lirt. 6. 210. ” 8 Spelm. cyd. vrt. leg. 355. 
6 Glanvil. J. 7. C. 3 9 pag. 48. 2 2 30” 
7 Wright, 211. FF 
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conquelt to have been very conſiterableyit nor their value _ 


y = any means large; till by ſucceſſive charters of enfran- 
| 


iſement granted to the tenants, which are particular- 


ly mentioned by Britton o, their number and value be- 
gan to ſwell ſo far, as to make a diſtinct, and juſtly en- 7 


vied, part of our Engliſh fyſtem of tenures. _ 


However this may be, the tokens of their feodal ori- : 
ginal will evidently appear from a ſhort compariſon of 


the incidents and conſequences of ſocage tenure with' 
thoſe of tenure in chivalry ; remarking their agrees 
ment or difference as we go along. 

1. In the firſt place, then, both were beld of ſuperior 
lords; one of the king, ether immediately, or as lord 
paramount, and (in the latter caſe) of a ſubjet or 
meſne-lord between the king and the tenant. 

2. Both were ſubje& to the feodal return, 5 5 5 
rent, or ſervice of ſome ſort or other, which aroſe from 
a ſuppoſition of an original grant from the Jord to the 
tenant. In the military tenure, or more proper feud, 


this was from it's nature uncertain; in ſocage, which 
Vas a feud of the improper kind, it was certain, fixed, 
and determinate, (though pe haps: nothing more than 


bare fealty) and fo continues to this day. Ho 
- Both were, from their conſtitution, univerſally 
ſubje&t {over and above all other renders) to the oath 
of tealty, or mutual bond of obligation between the 
lord and tenant *. Which oath of fealty uſually draws 
after it ſuit to the lord's court. And this oath every lord, 
of whom tenements are holden at this day, may and 
ought to call upon his tenants to take in his court ba- 
ron; if it be only for the reaſon given by Littleton , 
that if it be neglected, it will by long continuance of 


time grow out of memory; (as doubtleſs it frequently 
hath done) whether the land be holden of the lord or 


not; and ſo he may loſe his feignory, and the profit 
which may accrue to him by eſcheats and other contin- * ö 


gencies 3, 
4. The tenure in ſocage was ſubje&; of common. 
T6. +=; ne dubium reddatur Jus 4 er 
: Litt. F. 119. 231, | wetuſtate temporis obſcuretur, 


3 130. . Cervin Jus cod, J. 2. f. 7. 
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Woke, T. c. $6. at 206. for erery 20/. per annum ſo 


beld — — Theſe aids, as in tenure 


cum were or — rt, mere bene volences, tho 


as matter of right ; but were all 


— 9 12 Car. II. 
5. Relief is due upon ſocage tenure, as well as upon 


_ tenure in chivalry: but the manner of taking it is very 
diſſerent. The relief on a knight's fee was 5/. or one 


quarter of the ſuppoſed value of the land; but a ſocage 
relief is one year's rent or render, payable by the tenant 


do the ford, be the ſame either great or ſmall * : and 


therefore BraQton © will not allow this to be properly a 


relief, but quaedam pracflatio loco relevii in 


| ſerves the reliefs incident to 


recognitionem 
4 contin. 80 too the ſtatute 28 Edw. I. c. 1. declares, 
- that a free ſokeman ſhall give no but ſhall double 
- - bl tour aber the d of his een, according to 


that which he hath uſed to pay his lord, and ſhall not 


RR nn wonkis Reliefs in t-lervice 


e mee Pnnnny © if the heir at the death of his anceſ- 
age: but in ſocage they were due even 


though the Ts. was under age, becauſe the lord has no 
over him. The ſtatute of Charles II. re- 
tenuxes; and there- 
fore, wherever lands in fee ſimple are holden by a rent, 
reliefs till due of common right upon the death of a 


tenant a 


. Primer ſeifin was incident to the king's focage te · 
9 ponts is capite, as well as to thoſe byknight-ſervice®. But 
debancy is capite as well as primer ſeiſins are, among the 


other feodal burthens, entirely aboliſhed by the ſtatute. 
7. Wardſhip is alſg incident to tenure in ſocage 
but of a nature very different from that incident to 


knight-ſervice.- For if the inheritance deſcend to an in- 


fannt under fourteen, the wardſhip of him does not, nor 
ever did, belong to the lord of the fee; becauſe, in this 


tenure, no military or other perſonal ſervice being re- 


_ 4 Os. Le. 91. RES 3 % a. 
| 5 Litt. F. 146. s 3 Lev. 145. 
1 2. 6 37-48. 9 ©o. Lin. 77. 
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quired, there was no occaſion for the lord to take the 
profits, in order to provide a proper ſubſtitute! for his 
infant tenant : but his neareſt relation (to whom the 
inheritance cannot deſcend). ſhall be his guardian in 
ſocage, and have the cuſtody of his land and body till 
he arrives at the age of fourteen. The guardian maſt _ 
be ſuch a one, to whom the inheritance by no poſſibi- 
lity can deſcend; as was fully explained, together with 


the reaſons for it, in the former book of theſe commen 


 taries®, At fourteen this wardſhip-in ſocage ceaſes 3 
and the heir may ouſt the guardian, and call him to 
account for the rents and profits * + for at this age the 
law f. him capable of chuſing a guardian for 
himſelf. It was in this particular, of w ip, as 
alſo in that of marriage, and in the certainty of the 
render or ſervice, that the ſocage tenures had fo much 
the advantage of the military ones. But as the ward- 
ſhip ceaſed at fourteen, there was this diſadvantage at- 
tending it: that young beirs, being leſt at ſo tender 
an age to chuſe their own guardians till twenty-one, 
might make an improvident choice. Therefore, when 
almoſt all the lands in the kingdom were turned into 
ſocage tenuxes, the ſame ſtatute 12 Car. II. c, 24. 
| _— that it ſhould be in the power __ any father 
by will to, appoint a guardian, till his child ſhould at- 
tain the x. twenty-one. And, if no ſuch appoint- 


ment be made, the court of chancery will frequently 


interpoſe, and name a guardian, to prevent an infant 
heir from improvidently expoſing himſelf to ruin. 
8. Marriage, or the valor maritagii, was not in ſo- 
cage tenure any perquiſite or advan to the guar- 
dian, but rather the reverſe. For, if the guardian 
married his ward under the age of fourteen, be was 
bound to account to the ward for the value of the mar- 
riage, even though he took nothing for it, auleſs he 
married him to advantage. For, the law, in favour 
of infants, is 2 of guardians, and there- 
© fore in this caſe it made them account, not only for 
what they did, but alſo for what they might, receive on 


© . I. p. 461 2 Litt, 6. 123. 3 
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the infant's behalf; leſt by ſome colluſion the guardian 
mould have received the value, and not-brought it to 
account : but, the ſtatute having deſtroyed all values 
of marriages, this doctrine of courſe hath ceaſed with 
them. At fourtecn years of age the ward might have 
_ diſpoſed of himſelf in marriage, without any conſent of 
dis guardian, till the late act for reventing clandeſ- / 
tine marriages. Theſe doctrines — 4g rdſhip and mar- 
riage in ſocage tenure were ſo diametrically oppoſite 
to thoſe in knight-ſervice, and ſo entirely agree with 
thoſe parts of king Edward's laws, that were reſtored 
by Henry the ſirſt's charter, as might alone convince 
us that ſocage was of a _ original than the Nor- 
man conqueſt. | 
.- Fines for alienation were, I apprehend, due for 
lands holden of the king in capite by ſocage tenure, as 
well as in caſe of tenure by knight- ſervice: for the ſta- 
tutes that relate to this point, and fir Edward Coke's 
comment on them 3, ſpeak generally of all tenants in 
capite, without making any diſlinction: but now all 
fines for alienation are demoliſhed by the ſtatute of 
Charles the ſecond. 

10. Eſcheats are equally incident to tenure in ſoc- 
age, as they were to tenure by knght-ſervice ; except 
only in gavelkind lands, which are (as is before men- 
conn) lubject to no eſcheats for felony, though _—y 
are to eſcheats for want of heirs 4. 

Thus much for the two grand ſpecies of tenure, 
under which almoſt all the free lands of the kingdom 
were holden till the reſtoration in 1660, when - the 
former was aboliſhed and ſunk into the latter : ſo that - 
lands of both ſorts are now holden by the one univerſal 

tenure of free and common ſocage. | 

The other grand diviſion of tenure, mentioned by 
Bracton as cited in the preceding chapter, is that of 
villenage, as contradiſtinguiſned from /iberum tenemen- 
tum, or frank tenure. And this (we may remember) 
he ſubdivides into two claſſes, pure and privileged vil- 
lenage: from whence have ariſen two other ſpecies of 
our modern tenures. 


Fenn Wright. 210. 
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III. From the tenure of pure villenage have ſprung 
our preſent copyhold tenures, or tenure by copy of court 
roll at the will of the lord: in order to obtain a clear 

idea of which, it will be previouſly neceſſary to take a 
ſhort view of the original and nature of manofrs. 

Manors are in ſubſtance as ancient as the Saxon con- 
ſtitution, though perhaps differing a little, in ſome im- 
material circumſtances, from thoſe that exiſt at this 
day: juſt as we obſerved of feuds, that they were 
partly known to our anceſtors, even before the Nor- 
man conqueſt, A manor, manerium, a manendo, be- 
cauſe the uſual reſidence of the. owner, ſeems to have 
been a diſtrict of ground, held by lords or great per- 
ſonages; who kept in their own hands ſo much land 
as was neceſſary for the uſe of their families, which 
were called terrae dominicales or demeſne lands; being 
occupied by the lord, or dominus manerii, and his ſer- 
vants. The other, or tenemental, lands they diſtributed 
among their tenants : which from the different modes 
of tenure were diſtinguiſhed by two different names. 
Firſt, ual-land, or charter-land, which was held by 
deed under certain rents and free-ſervices, and in effect 
differed nothing from free ſocage lands“: and from 

bence have ariſen moſt of the freehold tenants who hold 
of particular manors, and owe ſuit and ſervice to the 
ſame. The other ſpecies was called „l- land, which 
was held by no aſſurance in writing, but diſtributed 
among the common folk or people at the pleaſure of 
the lord, and reſumed at his diſcretion ; being indeed 

land held in villenage, which we ſhall preſently deſcribe 
more at large. The reſidue of the manor, being un- 
cultivated, was termed the lord's waſte, and ſerved for 
public roads, and for common of paſture to the lord 
and his tenants. Manors were formerly called baro- 
nics, as they {till are lordſhips : and each lord or baron 
was empowered to hold a domeſtic court, called the 
court-baron, for redreſſing miſdemeſnors and nuſances 
within the manor, and for ſettling diſputes of proper- 
ty among the tenants. This court is an inſepara- 
ble ingredient of every manor ; and if the number 
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of ſuitors ſhould fo fail as nct to leave ſufficient to 
make a jury or homage, that is, two "tenants at the 
leaſt, the manor itſclf is loft. | wa 

+, In the early times of our legal conſtitution, the 
* king's-greater barons, who had a large extent of terri- 
tory held under the crown, granted out frequently. 
{ſmaller manars to inferior perſons to be holden of them- 
ſelves; which do therefore now continue to be held 
under a ſuperior lord, who is called in ſuch caſes the 
lord paramount over all theſe manors: and his ſeigno- 
Ty is frequently termed an honour, not a manor, eſpe- 
cially if it hath belonged to an antient feodal baron, 
or hath been at any time in the hands of the crown. 
In imitation whereof, theſe inferior lords began to 
carve out and grant to others ſtill more minute eſtates, 
to be held as of themſelves, ard were ſo proceeding 
downwards in infinitum ; till the ſuperior lords obſerv- 
ed, that by this method of ſubinfeudation they loſt 
all their feodal profits, of wardſhips, marriages, and 
eſcheats, which fell into 'the hands of theſe meſne or 
middle lords, who were the immediate ſuperiors of the 
terre tenant or him who occupied the land: and alſo 
that the meſne lords themſelves were ſo impoveriſhed 
thereby, that they were diſabled from performing 
"their fervices to their own ſuperiors. This occaſion- 
ed, firſt, that proviſion in the thirty-ſecond chapter of 
magna carta, 9 Hen. III. (which is not to be found in 
the ſirſt charter granted by that prince, nor in the 
great charter of king John ) that no man ſhould ei- 
ther give or ſell his and, without rcſerving ſufficient 
to anſwer the demands of his lord; and, afterwards 
the ſtatute of Weſtm. 3. or guia emplores, 18 Edw. I. 
c. 1. which directs, that, upon all ſales or feoffments 
of land, the feoffee ſhail hold the ſame, not of his 
immediate feoffor, but of the chief lord of the fee, of 
whom ſuch feoffor himſelf held it. But theſe proviſi- 
ons, not extending to the king's own tenants in ca- 
pite, the like law concerning them is declared by the 
ſtatutes of prerogativa regis, 17 Ed. II. c. 6. and of 34 
Edw. III. c. 15. by which laſt all ſubiufeudations, pre- 


ee the Oxford editions of the charters. 
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vious to the reign of king Edward I, were conſirm- 
ed: but all ſubſequeut to that period were leſt open to 
the king's prerogative. And from hence it is clear, 


that all manors exiſting at this day, muſt have exiſted 


as early as king Edward the firſt: for it is eſſential 
to a manor, that there be tenants who hold of the 


lord; and, by the operation of theſe ſtatutes, no te- 


nant in capite ſince the acceſſion of that prince, and no 
tenant of a common lord ſince the ſtatute of guia emp- 
tors, could create any new tenants to hold of himſeli- 

Now with regard to the folk- land, or eſtates held in 
villenage, this was a ſpecies of tenure neither ſtrictly 
feodal, Norman, or Saxon; but mixed and compound- 
ed cf them all * : and which alſo, on account of the 
heriots that uſually attend it, may feem to have ſome- 
what Daniſh m it's compoſition. Under the Saxon 
government there were, as fir William Temple ſpeaks?, 


a ſort of people in a condition of downright ſervitude, 


uſed and employed in the moſt ſervile works, and be- 


longing, both they, their children, and effects, to the 


lord of the ſoil, like the reſt of the cattle or ſtock 
upon it. Theſe ſeem to have been thoſe who held 
what was called the folk - land, from which they were 
removable at the lord's pleaſure. On the arrival of 
the Normans here, it ſeems not improbable, that they, 


who were ſtrangers to any other than a feodal ſtate, 


might give ſome ſparks of enfranchiſement to ſuch 
wretched perſons as fell to their ſhare, by admitting 


them, as well as others, to the oath of fealty; which 
conferred a right of protection, and raiſed the tenant _ 


to a kind of eſlate ſuperior to downright ſlavery, but 


inferior to every other condition ?. is they called 


villenage, and the tenants villeins, either from the word 
vilis, or elſe, as fir Edvard Coke tells us *, a villa; 
becauſe they lived comedy in villages, and were em- 


2 in ruſtic works of the moſt ſordid kind: re- 


embling the Spartan helotes, to whom alone the cul. - 


ture of the lands was conſigned; their rugged maſters, 


like our northern anceſtors, eſteeming war the only 


| honourable employment of mankind. 


Wright, 215. © Wright, 21 7. 
Introd. Hiſt. Engl. 5. 1 Inſt. 116. 
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Theſe villeins, belonging principally to lords of ma- 
nors, were either villeins regardant, that is, annexed 
to the manor or land: or elſe they were in groſs, or at 
large, that is, annexed to the perſon of the lord, and 
transferrable- by deed from one owner to another“. 
They could not leave their lord without his permiſſion ; 
but, if they ran away, or were purloined from him, 
tniglit be claimed and recovered by action, like beaſts or 
other chattels. They held indeed ſmall | am rope land 
by way of ſuſtaining themſelves. and families; but it 
was at the mere will of the lord, who might difpoſfeſs 
them whenever he pleaſed ; and it was upon villein ſer. 
vices, that is, to carry out dung, to hedge and ditch 
the lord's demeſnes, and any other the meaneſt of. 
fices : and their ſervices were not only baſe, but un- 
certain both as to their time and quantity 4. A vil 
lein, in ſhort, was in much the ſame ſtate with us, as 
Lord Molefworth 5 deſcribes to be that of the boors 
in Denmark, and which Stiernhook “ attributes alſo 
to the traals or ſlaves in Sweden; which confirms the 
probability of their being in ſome degree monuments 
of the Daniſh tyranny. A villein could acquire no 
property either in lands or goods; but, if he purchaſ- 
ed either, the lord might enter upon them, ouſt the 
villem, and ſeife them to his own uſe, unleſs he con- 
trived to diſpoſe of them again before the lord had ſeiſ- 


ed them; for the lord had then loft his opportunity 7, 


In many places alſo a fine was payable to the 
lord, if the villein preſumed to marry his daughter to 
any one without leave from the lord“: and, by the 
common law, the lord might alſo bring an action 
againſt the huſband for damages in thus purloining his 
property. For the children of villems were alſo in 
the ſame ſtate of bondage with their parents; whence 
they were called in Latin, aativi, which gave riſe to 


2 itt. 5 187. Ne | 
id. N 772. Mi - PENA Ls ws” ed 
4 lt gui tenet in uillenagis © de jure Suconum, J. 2, c. 4. 
faciet quicquid et praeceftum fuerit, 1 Litt. C177. | 

nec ſcire debet ſero quid facere de- *'Co. Litt. 140. 
bet in craſtino, et jomper tengbitar 9 Litt. F. 202. N 
ad incerta. (Braſton, J. 4, rr. en, 
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the female appellation of a villein, ho was ; called a 


neife . In caſe of a marriage between a freeman and 
a neife, or a villein and a freewoman, the iſſue follow. 


ed the condition of the father, being free if he was 


free, and 'villein if he was villein; contrary to the 
-maxim of the civil law, that partus* ſequitur ventrem. 


Blut no baſtard could be born a villein, becauſe by ano- 
| ther maxim of our law he is nulius filius ; and as he 

can gain nothing by inheritance, it were hard that he _ 
| ſhould loſe his natural freedom by it *. The law how- 


ever protected the perſons. of villeins, as the king's 
ſubjets, againſt atrocious injuries of the lord: for he 
might not kill, or maim his villein * ; though he might 
— him with impunity, ſince the villein had no acti- 


on or remedy at law againſt his lord, but in caſe of 


the murder of his anceſtor, or the maim of his own 


perſon. Neifes indeed had alſo an appeal of rape, in 


caſe the lord violated them by force. 

Villeins might be  enfranchiſed | by manumiſſion, 
which is either expreſs or implied: expreſs; as where 
a man granted to the villein a deed of manumiſſion* : 

implied ; as where a man bound himſelf in a bond to 
bis Villein for a ſum of money, granted him an annui- 
ty by deed, or gave him an eſtate in fee, for life or 
monly "; ; for this was dealing with his villein on the 


ting of a freeman, it was in ſome of the inſtances 
giving him an action againſt his lord, and in others 


veſting in him an ownerſhip entirely inconfiſtent with 


= former ſtate of bondage. So alſo if the lord 


8 an action againſt his villein, this enfranchiſed 
a for, as the lord might have a ſhort remedy 

pen, his villein, by ſeifing his goods, (which was 
more than equivalent to any damages- he could re- 
cover) the law, which is always ready to catch at any 
thing in- favour of liberty, preſumed that by bring- 


ing this action he meant to ſet his villein on the ſame - 
Going with himſelf, and therefore . it an n implied 
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manumiſſion. But, in caſe the lord indicted him for 
felony, it was otherwiſe ; for the lord could not inflit 


a capital puniſhment on his villein, without calling in 
the aſſiſtance of the law. ö 


Villeins, by theſe and many other means, in proceſs 
of time gained confiderable ground on their lords; and 
in particular ſtrengthened the tenure of their eſtates to 
that degree, that they came to have in them an inte- 
reſt in many places full as good, in others better than 


their lords. For the enge and benevolence f 
many lords of manors 


aving, time out of mind, per- 
mitted their villeins and their children to enjoy their 
poſſeſſions without interruption, in a regular courſe of 
deſcent, the common law, of which i r is the life, 
now gave them title to preſcribe againſt their lords; 


and, on performance of the ſame ſervices, to hold their 


lands, in ſpight of any determination of the lord's will. 


For, though in general they are ſtill ſaid to hold their 
eſtates at the will of the lord, yet it is ſuch a will as 


is agreeable to the cuſtom of the manor; which cuſ- 
toms are preſerved and evidenced by the rolls of the 


ſeveral courts baron in which they are entered, or kept 


on foot by the conſtant immemorial uſage of the ſeve- 
ral manors in which the lands lie. And, as ſuch te- 
nants had nothing to ſhew for their eſtates but theſe 
cuſtoms, and admiſſions in purſuance of them, entered 
on thoſe rolls, or the copies of ſuch entrics witneſſed 
by the ſteward, they now began'to be called tenants by 
copy of court roll, and their tenure itſelf a copyhold ?, 
Thus copyhold tenures, as fir Edward Coke ob- 
ferves®, although very meanly deſcended, yet come 
of au ancient houſe; for, from what has been pre- 


miſed, it appears, that copyholders are in truth no 


other but villeins, who, by a long feries of immemo- 
rial encroachments on the lord, have at laſt eſtabliſhed 
a cuſtomary right to thoſe eſtates, which before were 
held abſolutely at the lord's will. Which affords a 
very ſubſtantial reaſon fur the great variety of cuſtoms 
that prevail in different manors, with regard both to 


the defcent of the eſtates, and the privileges belonging 


7 F. N. B. 12. Cop. F. 32. 
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to the tenants. And theſe encroachments grew to be 
fo univerſal, that when tenure in villenage was virtu- 
ally aboliſhed, (though copyholds were reſerved) by 


the ſtatute of Charles II, there was hardly a pure vil- 
lein left in the nation. For fir Thomas Smith“ teſ- 


tifies, that in all his time (and he was ſecretary to , 


Edward VI.) he never knew any ville in groſs 
throughout the realm ; and the few villeins regardant 
that were then remaining were ſuch only as had be- 
longed to biſhops, monaſteries, or other eccleſiaſtical 
corporations, in the preceding times of popery. For 
he tells us, that the holy fathers, monks, and friars, 
„had in their confeſſions, and ſpecially in their ex- 
« treme and deadly ſickneſs, convinced the Ja:ty 
« how dangerous a practice it was, for one chriitian 


« man to hold another in bondage: ſo that tempo- 


« ral men by little and little, by reaſon of that ter- 
* ror in their conſciences, were glad to manumit all 
« their villeins. But the ſaid holy fathers, with the 
„ abbots and priors, did not in like fort by theirs: 
« for they allo had a ſcruple in conſcience to em- 
„ poveriſh and deſpoil the church ſo much, as to 
„ manumit ſuch as were bond to their churches, or 
« to the manors which the church had gotten ; and 
* ſo kept their villeins till” By theſe ſeveral 
means the generality of villeins in the kingdom have 
long ago ſprouted up into copyholders: their perſons 


being enfranchiſed by manumiſſion or long acquief 
cence ; but their eſtates, in ſtrineſs, remaining ſub- _ 


ject to the ſame ſervile conditions and forfeitures as 
before; though, in general, the villein ſervices are 
aſually commuted for a ſmall pecunfary quit-rent . 


„ Commonwealth. b. 3. c. Scotland) a minſtrel or piper for 
10. | their diverfion. No. Maner, 


© In ſome manors the copy- de Edgware Com. Midd.) As 


holders were bound to perform 
the moſt ſervile offices, as to 
hedge and ditch the lord's 
grounds,. to lop his trees, and 
reap his corn, and the like ; the 
lord uſually finding them meat 
and drink, and ſometimes (as is 
fill the uſe in the highlands of 


K 2 


in the kingdom of Whidah, on 
the ſlave coaſt of Africa, the 


: people are hound to cut and car- PA 
ry in the king's corn from off 


his demeſne lands, and are at- 
tended by muſic during all the 
time of their labour. (Mod. 
Un. Hiſt. xvi. 429.) 
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As a farther conſequence of what has been premiſed, 
we may collect theſe two main principles, which are 
held * to be the ſupporters of the copyhold tenure, 
and without which it cannot exiſt; 1. That the lands 
be parcel of, and ſituate within that manor, under which 
it is held. 2. That they have been demiſed, or demiſ- 
able, by copy of court roll immemorially. For i imme- 
morial cuſtom is the life of all tenures by copy; ſo 
that no new copyhold can, ſtrictly rigs: be my 
ed at this day. 

In ſome manors, where the cuſtom hath been to per⸗ 
mit the heir to ſucceed the anceſtor in his tenure, the 
eſtates are ſtiled copyholds of inheritance ; in others, 
Where the lords have been more vigilant to maintain 
their rights, they remain copyholds for life only ; for 
the cuſtom of the manor has in both. caſes ſo far ſuper- 
feded the will of the lord, that, provided the ſervices 
be performed or ſtipulated for by fealty, he cannot, in 
the firſt inſtance, refuſe to admit the heir of his tenant 
upon his death; nor, in the ſecond, can he remove his 
preſent tenant ſo long as he lives, though he holds no- 
minally by the precarious tenure of his lord's will. 

The fruits and appendages of a copyhold tenure, 
that it hath in common with free tenures, are fealty, 
ſervices, (as well in rents as otherwiſe) reliefs, and eſ- 
cheats. 'The two latter belong only to copyholds of 
inheritance ; the former. to thoſe for life alſo. But, 
beſides theſe, copyholds have alſo heriots, wardſhip, 
and fines. Heriots, which I think are agreed to be a 

. Damſh cuſtom, and of which we ſhall ſay more here- 
after *, are a render of the beſt beaft or other good 
(as the cultom may be) to the lord on the death of the 
tenant. This is plainly a relic of villein tenure ; there 
heing original'y leſs hardſhip in it, when all the goods 
and chattles belonged to the lord, and he might have 
ſeiſed them even in the villein's lifetime. Theſe are 
incident to both ſpecies of copybold; but wardſhip 

and fines to thoſe of inheritance only. Wardſhip, in 
copyhold eſtates, partakes both of that in chivalry 
and that in ſocage. Like that in chivalry, the lord is 


3 Co. Litt. 55. | 2 See 4 28 
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the legal guardian; who uſuàlly aſſigns ſome relation 
of the infant tenant to act in his ſtead: and he, like 
guatdian in ſocage, is accountable to his ward for the 

rofits. Of fines, ſome are in the nature of primer 
Feigas, due on the death of each tenant, others are 
mere fines for alienation of the lands; in ſome manors 
only one of theſe ſorts can be demanded, in ſome both, 
and in others neither. They are ſometimes arbitrary 
and at the will of the lord, ſometimes fixed by cuſtom: 
but, even when arbitrary, the courts of law, i ſavour 
of the liberty of copyholders, have tied them down to 
be reaſonable in their extent; otherwiſe they might 
amount to a diſheriſon of the eſtate. No fine there- 
fore is allowed to be taken upon deſcents and aliena- 
tions, (unleſs in particular circumſtances) of more 
than two years improved value of the eſtate *, From 
this inſtance we may judge of the favourable diſpoſi- 
tion that the law of England (which is a law of liberty) 
hath always ſhewn to this ſpecies of tenants; by re- 
moving, as far as poſſible, every real badge of ſlavery 
from them, however ſome nominal ones may continue. 
It ſuffered cuſtom very early to get the better of the 
expreſs terms upon which they held their lands; by 
_ declaring, that the will of the lord was to be inter- 
preted by the cuſtom of the manor: and, where no 
_ cuſtom has been ſuffered, to grow up to the prejudice 
of the lord, as in this caſe of arbitrary fines, the law 
itſelf interpoſes with an equitable moderation, and will 
not ſuffer the lord to extend his power ſo far, as to 
diſinherit the tenant. 5 | 

Thus much for the ancient tenure of pure villenage, 
and the modern one of copyhold at the will of the lord, 
which is lincally deſcended from it. | | : 
IV. There is yet a fourth ſpecies of tenure, de- 
ſcribed by Bracton under the name ſometimes of pri- 
vileged villenage, and ſometimes of willcin-focage. This, 
he tells us!“, is ſuch as has been held of the kings of 
England from the conqueſt downwards; that the te- 
nants herein, “ villana faciunt ſervitia, ſed certa et de- 
* terminata; that they cannot alieue or transfer 
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their tenements by grant or feoffment, any more than 
pure villeins can: but muſt ſurrender them to the lord 
or his ſteward, to be again granted out and held in 
villenage. Aud from theſe circumſtances we may l- 
1 Mate what he here deſcribes is no other than an 
| . exalted ſpecies of copyhold, ſubſiſting at this day, 
| viz. the tenure in antient demeſne ; to which, as par- 
| taking of the baſeneſs of villenage in the nature of it's 
ſervices, and the freedom of ſocage in their certainty, 
he has therefore given a name compounded ent o 
both, and calls it villanum ſocagium. 1 
: Ancient demeſne conſiſts of thoſe lands or - manors, 
which, thqugh now perhaps granted out to private 
ſubjects, were actually in the hands of the crown in 
the time of Edward the confeſſor, or William the con- 
queror ; and ſo appear to have been by the great ſur- 
vey in the exchequer called domeſday-book . The 
tenants of theſe lands, under the crown, were not all 
of the ſame order or degree. Some of them, as Brit- 
| | - ton teſtifies ©, continued for a long time pure and ab- 
= ſolute villeins, dependent on the will of the lord: and 
=  - thoſe who have ſucceeded them in their tenures now 
ier from common copyholders in only a few points. 
Others were in great meaſure enfranchiſed by the roy- 
al favour ; being only bound in reſpe& of their lands 
to perform ſome of the better ſort of villein ſervices, 
. . but thoſe determinate and certain; as, to plough the 
- , king's land for ſo many days, to ſupply his court with 
ſuch a quantity of proviſions, or other ſtated ſervices ; - 
ll of which are now changed into pecuniary rents: 
and in conſideration hereof they had many immunities 
and privileges granted to them * ; as, to try the right 
of their property in a peculiar court of their own, 
called a court of ancient demeſne, by a peculiar pro- 
. ceſs denominated-a writ of right bf 9; not to pay 


toll or taxes; not to contribute to the expences of 
n of the ſhire; nor to be put on juries ; and the 


P - 
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| Theſe tenants, therefore, though their /enare be ab- 
ſolutely copyhold, yet have an intereff equivalent to a 
freehold : for, notwithſtanding their ſervices were of a 
baſe and villenous original ; yet the tenants were 
eſteemed in all other reſpects to be highly privileged 
villeins; and eſpecially for that their ſervices were 
fixed and determinate, and that they could not he 
compelled (like pure villeins) to relinquiſh theſe tene- 
ments at the lord's will, or to hold them againſt their 
own: ef ideo, ſays Bracton, dicuntur liberi.“  Brit- 


ton alſo, from ſuch their freedom, calls them abſo- 


lutely /okemans, and their tenure ſobemanries 5 which 
he deſcribes * to be lands and tenements, which are 
« not held by knight-fervice, nor by grand ferjeanty, 

nor by petit, but by ſimple ſervices, being, as it 
„ were, lands enfranchiſed by the king or his prede- 
* cefſors from their ancient demeſne.“ And the ſame _ 

name. is alſo given them in Fleta3. Hence Fitzher- 
bert obſerves “, that no lands are ancient demeſne, 
but lands holden in ſocage: that is, not in free'and 
common ſocage, but in this amphibious ſubordinate 
claſs of villein-focage. And it is poſlible, that as this 
ſpecies of ſocage tenure: is plainly founded upon pre- 
dial ſervices, or ſervices of the plough, it may have 
mu cauſe to imagine that all ſocage tenures aroſe 
rom the ſame original; for want of diſtinguiſhing, 
_ with Bracton, betweehi free-ſocage or ſocage of frank- 
tenure, and villein- ſocage or ſocage of antient demeſne, 


Lands holden by this tenure are therefore a ſpecies 


of copyhold, and as fuch preſerved and exempted from 


the operation of the ſtatute of Charles IT. Yet they 
differ from common copyholds, principally in the pri- 
vileges before-mentioned : as alſo they differ from 
frecholders by one efpecial mark and tincture of villen- 
age, noted by Bratton” and remaining to this day 

_ viz. that they cannot be conveyed from man to man 
by the general common law conveyances of feof 


ment, and the reſt; but muſt paſs by ſurrender to the 


lord or his ſteward, in the manner of common copy- 


: Gilb. hiſt. of exch. 16. & 30. 1 2. c.8. 
c. 66. Fox 4 4 N. B. 13 a 
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holds: yet with this diſtinction *, that, in the ſurren- 

der of theſe lands in ancient demeſne, it is not uſed to 

ſay © to hold at the will of the lord” in their copies, 

but only, „70 hold according to the cuſtom of the manor.” 

Thus have we taken a compendious view of the 

principal and fundamental points of the doctrine of te- 

nures, both ancient and modern, in which we cannot 
but remark the mutual connection and dependence that 

all of them have upon each other. And upon the 

whole it appears, that, whatever changes and altera- 
tious theſe tenures have in proceſs of time undergone, F 
from the Saxon aera to the 12 Car. II. all lay tenures [ 
are now in effect reduced to two ſpecies ; free tenure in 
_— ſocage, and baſe tenure by copy of court 

ro 
I mentioned lay tenures only; becauſe there is ſill 
behind one other ſpecies of tenure, reſerved by the 
ſtatute of Charles II. which is of a /piruual nature, 
and called the tenure in frank-almoign. DEER 

V. Tenure in franlalmoign, in libera eleemoſyna, or 
fice alms, is that, whereby a religious corporation, 
aggregate or ſole, holdeth lands of the donor to them 
37 and their ſucceſſors for ever . The ſervice which they 
a | were bound to render for the'e lands was not certainly 
_— - defined: but only in general to pray for the ſouls of 
| kl | the donor and his heirs, dead or alive; and therefore 

they did no fealty, (which is incident to all other ſer- 

vices but this) becauſe this divine ſervice was of a 

higher and more exalted nature. This is the tenure, 

by which almoſt all the ancient monaſteries and religi- 
ous houſes held their lands; and by which the paro- 

chial clergy, and very many eccleſiaſtical and eleemo- 

ſynary foundations, hold them at this day“; the na- 

ture of the ſervice being upon the reformation altered, 

and made conformable to the purer doctrines of the 

church of England. It was an old Saxon tenure ; and 

continued under the Norman revolution, through the 
great reſpect that was ſhewn to religion and religious 
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men in ancient times. Which is alſo the reaſon that 


tenants in franktalmoign were diſcharged of all other 
ſervices, except the /rinoda necefſitas, of repairing the 
highways, building caſtles, and repelling invaſions “: 
juſt as the Druids, among the ancient Britons, had 


omnium rerum immunitatem *. And, even at preſent, 


this is a tenure of a nature very diſtin& from all others ; 
being not in the leaſt feodal but merely ſpiritual. For 
if the ſervice be neglected, the law gives no remedy by 
diſtreſs or otherwiſe to the lord of whom the lands are 


| holden ; but merely a complaint to the ordinary or vi- 


ſitor to correct it. Wherein it materially differs from 
what was called tenure by divine ſervice: in which the 
tenants were obliged to do ſome ſpecial divine ſervices 


in certain; as to ſing ſo many maſſes, to diſtribgte 


ſuch a ſum in alms, and the like; which, being ex- 
preſsly defined and preſcribed, could with no kind of 
propriety be called free alms ; eſpecially as for this, if 


unperformed, the lord might diſtrein, without any 
complaint to the viſitor 3. All ſuch donations are in- 


deed now out of uſe: for, ſince the ſtatute of quia 
emptores, 18 Edw. I. none but the king can give lands 


to be holden by this tenure “. So that 1 only mention 


them, becauſe franlalmoiꝑn is excepted by name in the 
ſtatute of Charles II. and therefore ſubſiſts in many 
inſtances at this day. Which is all that ſhall be re- 


marked concerning it; herewith concluding our obſer- 


rat ions on the nature of tenures. 


© Seld. Jan. 1. 42. 5 2 Litt. F. 136. 
1 Cxfar de bei, Gal. l. 6. 3 Void. 137. 
6 BY. | 7 lid. 140. 
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CHAPTER THE SEVENTH. 


or FREEHOLD ESTATES, os 


INHERITANCE. 


Tur next objects of our diſquiſitions are the na- 
ture and properties of e/tates., An eſtate in lands, te- 
nements and hered:taments, ſignifies ſuch intereſt as 


the tenant hath therein: ſo that if a man grants all 


bis eftate in Dale to A and his heirs, every thing that 
he can poſſibly grant ſhall paſs thereby. It is called 
in Latin fatus ; it ſignifying the condition, or cir- 
cumſtance, in which the owner ſtands, with regard to 


his property. And, to aſcertain this with proper 


preciſion and accuracy, eſtates may be conſidered in a 


three-fold view : firſt, with regard to the quantity of 


intereſt which the tenant has in the tenement : ſecond- 
ly, with regard to the time at which that quantity of 
intereſt is to be enjoyed: and, thirdly, with regard 
to the number and connectiont of the tenants. _ 
Firſt, with regard to the quantity of intereſt which 
the tenant has in the tenement, this 1s meaſured by it's 
duration and extent. Thus, either his right of poſ- 
ſeſſion is to ſubſiſt for an uncertain period, during his 
own life, or the life of another man; to determine at 


his own deceaſe, or to remain to his deſcendants after 


him: or it is circumſcribed within a certain number of 
years, months, or days: or, laſtly, it is infinite and 
unlimited, being veſted in him and his repreſentatives . 


for ever. And this occafions the primary diviſion of 


7 Co. Litt. 345. 


. of ThHinGs. 10 
eſtates, into ſuch as arg freehold, and ſuch as are [eſs ; 


than freehold. 


An eſtate of freehold, /iberum tenementum, or frank- 
tenement, is defined by Britton * to be“ the pon 
C of the ſoil by a freeman.” And St. Germyn tells 
us, that * the poſſeſſion of the land 1s called in the 
« law of England the franktenement or freehold.“ 
Such eſtate therefore, and no other, as requires actual 
poſſeſſion of the land, is legally ſpeaking freehold: 


which actual poſſeſſion can, by the courſe of the com- 


mon law, be only given by the ceremony called livery _ 
of ſeifin, which is the ſame as the feodal inveſtiture. 


And from theſe principles we may extract this de- 


ſcription of a freehold; that it is ſuch an eſtate in 


lands as is conveyed by livery of ſeiſin, or, in tene- 


ments of an incorporeal nature, by what is equiva- 
lent thereto. And accordingly it is Iaid down by 
Littleton *, that where a freehold ſhall paſs, it be- 
hoveth to have livery of ſeiſin. As therefore eſtates 
of inheritance and eſtates for life could not by common 
law be conveyed without livery of ſeiſin, theſe are pro- 
perly eſtates of freehold ; and, as no other eſtates were 
conveyed with the ſame ſolemnity, therefore no others 
are properly freehold eftatess - ' 
Eſtates of freehold (thus underſtood) are either 
eſtates of ipheritance, or eſtates not of inheritance. I he 
former are again divided into inheritances abſolute or 
fee-ſimple; and inheritances /imited, one ſpecies of 


which we uſually call fee-tail. SP 


I. Tenant in fee-ſimple (or, as he is frequently ſtil- 


ed, tenant in fee) is he that hath lands, tenements, 


or hereditaments, to hold to him and his heirs for 
ever; generally, abſolutely, and ſimply; without 
mentioning what heirs, but referring that to his own 
pleaſure, or to the diſpofition of the law. The true 
meaning of the word fee {feodum) is the ſame with 
that of fend or fief, and in it's original ſenſe it is taken 


in contradiſtinction to allodium ® ; which latter the 


writers on this ſubject define to be every man's own 


land, which he poſſefſeth merely in his own right, 


2 C. 32, 5 Litt. & r. 


pr. & Stud. b.z. .2« Fee pag. 46. 48. 
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_ without owing any rent or ſervice to any ſuperior. 


This is property in it's higheſt degree; and the owner 
thereof hath abſalutum et directum num, and there- 
fore is ſaid to be ſeiſed thereof abſolutely in daminico 
ſuo, in his own demeſne. But feadum, or fee, is that 
which is held of ſome ſaperior, on condition of ren- 
dering him ſervice; in which ſuperior the ultimate 
property of the land refides. And therefore fir Henry 
Spelman ” defines a feud or fee to be the right which 
the vaſal or tenant hath in lands, to «/e the ſame, and 
take the profits thereof to him and his heirs, render- 
ing to the lord his due ſervices; the mere allodial gro- 
priety of the ſoil always remaining in the lord. This, 


_ allodial property no ſubject in England has? ; it be- 


ing a received, and now. undeniable, principle in the 


law, that all the lands in England are holden mediate- 


ly or immediately of the king. The king therefore on- 
ly hath ab/olutum ef directum daminium ? : but all ſub- 
jects lands are in the nature of feadum or fee; whe- 
ther derived to them by deſcent from their anceſtors, 
or purchaſed for a valuable conſideration: for they 


cannot come to any man by either of thoſe ways, un- 
leſs accompanied with thoſe feodal clogs, which were 


laid upon the firſt feudatory when it was originally 
granted. A ſubject therefore hath only the uſufruct, 


and not the abſolute property of the ſoil; or, as ſir 


Edward Coke expreſſes it“, he hath dominium utile, 


but not dominium direfum. And hence it is that, in 


the moft ſolemn acts of law, we expreſs the ſtrongeſt 


and higheſt eſtate that any ſubje& can have, by theſe 
words; © he is ſeiſed thereof in bis demeſne, as of fee.” 


It is a man's demeſne, dominicum, or property, ſince 


it belongs to him and his heirs for ever: yet this do- 


minicum, property, or demeſne, is ſtrictly not abſolute 
or allodial, but qualified or feadal :- it is his demeſne, 


2 fee; that is, it is not purely and ſimply his own, 


ſince it is held of a ſyperior lord, in hom the ultimate 


2 cf feuds, , . een deminiumy cajus-nullu of 


o. Lat. 2. . author ni Deus. IM. 
9 Praedium domigi regis of di- xe. 
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ary 7 d acceptation of the 
* Martin Wright very juſtly ob- 
< that all lands are holden, 
—.— n for — many ages a fixed and undeniable 
axiom, our Engliſh lawyers do very rarely (of late 


| years eſpecially) uſe the word fee in this it's primary 
original ſenſe, in th. which t ion to allodium or ab- 


E of any condition, limitation, or reſtrictions to 
— — to the heirs 5 
whether male or female, lineal or collateral. And is 
no other ſenſe than this is the King ſaid to be ſeiſed in 
fee, he bein the feudatory of no man 
Taking t fee for the future, unleſa where 
otherwiſe explained, in this it's ſecondary ſenſe; as a 


had in, any kind of hereditaments either corporeat or 
A 3, But there is this diſtinction between 

the two ſpecies of hereditaments; that, of a | 
inheritance a man ſhall be ſaid to be ſeiſed in his 
| demeſne, as of fee; of an incorporeal one, he ſhall on- 
ly be ſaid to be ſeiſed ar of fee, and not in his de- 
meſne 1. For, as i hereditaments are in 
their nature collateral to, and iſſue — 3 


houſes *, their owner m_y_ no 999 
th: only ſomerding 


93 the ſervitutes, or ſervices, 
of the civil laws, — is Tres 
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ſtate of inheritance, it is applicable to, and may be 
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quently in one man, while the appendage or ſervice is 
in another. Thus Gaius may be ſeiſed as of fee of a 
way leading over the land, of which Titius 1s ſeiſed in 
Bis demeſne as of fee. 
The fee-fimple or inheritance of lands and tene- 
ments is generally veſted and reſides in ſome perſon or 
other; though divers inferior eſtates may be carved 
out of it. As if one grants a leaſe for twenty-one 
years, or for one or two lives, the fee-{ſimple remains 
veſted in him and his heirs; and after the determinati- 
of thoſe years or lives, the land reverts to the grantor 
or his heirs, who ſhall hold it again in fee- ſimple. Yet 
ſometimes the fee may be in abeyance, that is (as the 
word ſignifies) in expectation, remembrance, and con- 
templation in law; there being no perſon in ee, in 
whom it can veſt and abide: though the law confiders 
it as always potentially exiſting, and ready to veſt 
whenever a proper owner appears. Thus, 1n a grant 
to John for life, and afterwards to the heits of Richard, 
the inheritance is plainly neither granted to John nor 
Richard, nor can it veſt in the heirs of Richard till 
his death, nam nemo eft haeris viventis it remains 
therefore in waiting or abeyance, during the life of 
Richard”. This is likewiſe always the caſe of a parſon 
of a church, who hath-only an eſtate therein Er the 
term of his life; and the inheritance remains inabey- 
ance . And not only the fee, but the freehold alſo, 
may be in abeyance; as, when a parſon dies, the 
freehold of his glebe is in abeyance, until a ſucceſſo 
be named, and then it veſts in the ſucceſſar-?. | 
The word, heirs, is neceſlary in the grant or dona- 
tion, in order to make a fee, or inheritance. For 
if land be given to a man for ever, or to him and his 
aſſigus for ever, this veſts in him but an eſtate for life®. 
This very great nicety about the inſertion of the word 
« heirs in all feoffments and grants, in order to veſt 
a fee, is plainly a relic of the feodal ſtrictneſs: by 
which we may remember * it was required that the - 
: 0 


9 IBid. 4. 1. 
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form of the donation ſhould be punctually purſued; 
or that, as Crag * expreſſes it in the words of Baldus, 
« donationes ſint lricti juris, ne quis plus donafſe pracſu- 
matur quam in donatione expreſſerit.” And therefore, 
as the perſonal abilities of the donee were originally 
ſuppoſed to be the only inducements to the gift, the 
donee's eſtate in the land extended only to his own 

| perſon, and ſubſiſted no longer than his life; unleſs 

the donor, by an expreſs proviſion in the grant, gave 
it a longer continuance, and extended it alſo to his 

heirs. But this rule is now ſoftened by many excep- 
tions 3, | 5 8 e 

For, 1. It does not extend to deviſes by will; in 

which as they were introduced at the time when the 
feodal rigor was apace wearing out, a more liberal 
conſtruction is allowed: and therefore by a deviſe to- 
a man for ever, or to one and his aſſigns for ever, or 
to one in fee-ſimple, the devifee hath an eſtate of in- 
heritance x for the intention of the deviſor is ſuffici- 
ently plain from the words of perpetuity annexed, - 
though he hath omitted the legal words of inheritance. 
But if the deviſe be to a man and his aſſigns, without 
annexing words of perpetuity, there the deviſee ſhall 
take only an eſtate for life; for it does not appear 
that the deviſor intended any more. 2. Neither does 
this rule extend to fines or recoveries, conſidered as a 
ſpecies of conveyance; for thereby an eſtate in fee 
paſſes by act and operation of law without the word 
* heirs:” as it does alſo, for particular reaſons, by 
certain other methods of conveyance, which have re- 
lation to a former grant or eſtate, wherein the word 
& heirs”? was wins ef +, 3. Increations of nobility b 
writ, the peer fo created hath an inheritance in his ti- 
tle, without expreſſing the word © heirs ;?? for heirſhip 
is implied in the creation, unleſs it be otherwiſe: ſpeci- 
ally provided: but in creations by patent, which are 

Aridi. juris, the word © heirs'” muſt be inſerted, other- 

_ wiſe there is no inheritance. 4. In grants of lands to 
ſole corporations and their ſucceſſors, the word © ſuc- 
ceſſors*”” ſupplies the place of © heirs;” for as heirs 
take from the anceſtor, ſo doth the ſucceſſor from the 
21. 1.74 9.4.17. . 4 Bid. 9. 
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338 Nay, in a grant to a biſhop, or other 
le ſpiritual corporation, in franktalmoign; the word 
« franlalmoign ſupplies the place of -“ ſucceſſors” (as 
the word © ſucceſſors“ ſupplies the place of “ heirs”) 
ex vi termini; and in all theſe caſes a fee-fimple veſts in 
ſuch ſole corporation. But, in a grant of lands to a 
corporation aggregate, the word “ ſucceſſors” is not 
neceſſary, though uſually inſerted: for, albeit ſuch 
ſimple grant be ſtrictly only an eſtate for life, yet, as 
that corporation never dies, ſuch eſtate for life is perpe- 
tual, or equivalent to a fee-ſimple, and therefore the 
law allows it to be one. 5. Laſtly, in the caſe of 
the king, a fee-ſimple will veſt in him, without the 
word “ heirs” or © ſucceſſors” in the grant; partly 
from prerogative royal, and partly from a reaſon fimi- 
lar to the laſt, becauſe the king in judgment of law ne- 
ver dies. But the general rule is, that the word 
« heirs” is neceſſary to create an eſtate of inheritance. 
II. We are next to conſider limited fees, or ſuch 
eſtates of inheritance as are clogged and confined with 
conditions, or qualifications, of any fort, And theſe 
we may divide into two ſorts ; 1. Qualiſied, or baſe fees: 
and 2, Fees conditional, ſo called at the common law; 
and afterwards fees · fail, in conſequence of the ſtatute 
1. A baſe, or qualified fee, is ſuch a one as has a 
qualification ſubjoined thereto, and which muſt be de- 
termined whenever the qualification annexed to it is at 
an end. As, in the caſe of a grant to A and his heirs, 
fenants of the manor of Dale; in this inſtance, when- 
ever the heirs of A ceaſe to be tenants of that manor, 
the grant is entirely defeated. So, when Henry VI. 
granted to John Talbot, lord of the manor of King- 
on-Liſle in Berks, that he and his heirs, lords of the 
| ſaid manor, ſhould be peers of the realm, by the title 
of barons of Liſle; here John Talbot had a baſe or 
qualifiedtfee in that dignity 7, and, the inſtant he or 
his heirs quitted the ſeignory of this manor, the dig- 
nity was at an end. 'This eſtate is a fee, becauſe by 
poſſibility it may endure for ever in a man and his 


5 See Vol. I. pag- 434. id. 256. 7 Co. Lit. 27, 
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heirs; yet as that duration depends upon the concur- 
rence of collateral circumſtances, which -qualify. and 
debaſe the purity of the donation, it is therefore, a 
qualified or baſe fe. 8 | 
2. A conditional fee, at the common law, was a 
ſee reſtrained to ſome particular heirs, excluſive of 
others: © donatio firifa et coarBata * ; ficut certis hae- 
& redibus, quibuſdam. a ſucceſſione excluſis -** as to the 
| heirs of a man's body, by which only his lineal deſcen- 
dants were admitted, in excluſion of collateral heirs; 
or, to the heirs male of his body, in excluſion both of 
_ collaterals, and lineal females alſo. It was called a 
conditional fee, by reaſon of the condition expreſſed 
or implied in the donation of it, that if the donee died 
without ſuch particular heirs, the land ſhould revert to 
the donor. For this was a condition annexed by law 
to all grants whatſoever ; that, on failure of the heirs. 
ſpecified in the grant, the grant ſhould be at an end, 
and the land return to it's antient proprietor 9, Such 
conditional fees were ſtrictly agreeable to the nature 
of feuds, when they firſt ceaſed to be mere eſtates for 
life, and were not yet arrived to be abſolute eſtates in 
fee-fhmple. And we find ſtrong traces of thele limit- 
ed, conditional fees, which could not be alienated from 
the lineage of the firſt purchaſer, in our earlieſt Saxon 
laws ®. | : . © 
Nov, with regard to the condition annexed to theſe 
fees by the common law, our anceſtors held, that ſuch 
a gift (to a man and the heirs. of his body) was a gift 
upon condition, that it ſhould revert to the donor, if 
the donee had no heirs of his body ; but, if he had, 
it ſhould then remain to the donee. 'They therefore 
called it a fee-ſimple, on condition that he had iſſue. 
Now we muſt obſerve, that, when any condition is 
rformed, it is thenceforth entirely gone; and the 
thing to which it was before annexed, becomes abſolute, 
and wholly unconditional. So that, as ſoon as the 
grantze had any iſſue born, his eſtate was ſuppoſed to 


2 Flet. . 3. c. 3. $5. Aaeredibus ſuit, f illi viro prolibi- 
9 Plowd. 247. tum fit, gut eam ab initio acguiſ- 


o Si quis terram haereditariam vit, ut ita facere nequeat, LL. 
| Sabeat, can non vendas a cognatis N c. 37. | 
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become abſolute, by the performance of the conditi- 
on; at leaſt, for theſe three purpoſes: 1. To enable 
the tenant to aliene the land, and thereby to bar not 
only his own iſſue, but alſo the donor of his intereſt 
in the reverſion *. 2. To ſubject him to forfeit it for 
treaſon: which he could not do, till iſſue born, longer 
than for his own life; leſt thereby the inheritance of 
the iſſue, and reverſion of the donor, might have been 
defeated *. $3. To empower him to charge the land 
with rents, commons, and certain other incumbrances, 
fo as to bind his iſſue '. And this was thought the 
more reaſonable, becauſe, by the birth of iſſue, the poſ- 
ſibility of the donor's reverſion was rendered more diſ- 
tant and precarious : and his intereſt ſeems to have been 
the only one which the law, as it then ſtood, was ſoli- 
citous to protect; without much regard to the right 
of faceeſſion intended to be veſted in the iſſue, How- 
ever, if the tenant did not in fact aliene the land, the 
courſe of deſcent was not altered by this performance 
of the condition; for if the iſſue had afterwards died, 
and then the tenant, or orignal grantee, had died, 
without making any alienation ; the land, by the terms 
of the donation, could deſcend to none but the heirs 
of his body, and therefore, in defavlt of them, muſt 
have reverted to the donor. For which reaſon, in or- 
der to ſubjeR the lands to the ordinary courſe of de- 
ſcent, the donees of theſe conditional fee-ſimples took 
care to aliene as ſoon as they had performed the con- 
dition by having iſſue; and afterwards re- purchaſed 
the lands, which gave them a ſee- ſimple abſolute, that 
would deſcend to the heirs general, according to the 
courſe of the common law. And thus ſtood the old law 
with regard to conditional fees: which things, ſays fir 
Edward Coke“, though they ſeem antient, are yet 
neceſiary to be known; as well for the declaring how 
the common law ſtood in ſuch caſes, as for the ſake of 
annuities, and ſuch like inheritances, as are not with- 
in the ſtatutes of entail, and therefore remain as at 


the common law. 


Co. Litt. 19. 2 Inft. 633. 3 
3 Co, Litt. iid, 2 Inſt. 234. # 3 Inft. 19. 


% 


Ch. 7. of Tuix des. us 


KY) The ineonveniences, which attended theſe limited 


and fettered inheritances, were probably what induced 
the judges to gives way to this ſubtile fineſſe of con- 
ſtruction, (for ſuch it undoubtedly was) in order to 
ſnorten the duration of theſe conditional eſtates. But, 


on the other hand, the nobility, who were willing to 


perpetuate their poſſeſſions in their own families, to 
ut a ſtop to this practice, procured the ſtatute f 


eſtminſter the ſecond *, (commonly called the ſtatute 
die donis conditionabilis ) to be made; which paid a great- 


er regard to the private will and intentions of the do- 


nor, than to the propriety of ſuch intentions; or any 


public confiderations whatſoever. 'This ſtatute reviv- 
ed in ſome ſort the antient feodal reſtraints which 
were originally laid on alienations, by enactibg, that 
from thenceforth the will of the donor be obſerved ; 
and that the tenements ſo given (to a man and the 
heirs of his body) ſhould at all events go to the iſſue, 
if there were any; or, if none, ſhould revert to the 

donor. | Ss 
VU pon the conſtruction of this act of parliament, the 
judges determined that the donee had no longer a con- 


_ ditional fee-ſimple, which became abſolute and at his 


own diſpoſal, the inſtant any iſſue was born; but they 
divided the eſtate into two parts, leaving in the donee 
a new kind of particular eſtate, which they denomi- 


_ nated a fee-tail © , and veſling in the donor the ultimate 
fee - ſimple of the land, expeRant on the failure of iſ- 


ſue ; which expectant eſtate is what we now call a re- 


verſion . And hence it is that Littleton tells uss, 


that tenant in fee-tail is by virtue of the ſtatute of 


the heirs general were cut off 


Weſtminſter the ſecond. . 
- Havingthus ſhewn the original of eſtates tail, I now pro- 


cieed to conſider, what things may, or may not, be entailed 


i being derived from the barbarous 
6 The expreſſion fee-tail, or verb taliare, to cut; from which 
feodum talliatum, was borrowed the French railler and the Italian 
from the feudiſts ; (See Crag. J. tagliare are formed. (Spelm. 
1. 7. 10. C. 24, 25.) among whom Goff. 531. -" (> 
it ſignified any mutilated or trun-„ 2 Inſt. 335, 
cated inheritance, from which 8 F. 13. 
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under the ſtatute de donis. Tenements is the only word 
uſed in the ſtatute; and this fir Edward Coke“ ex- 
pounds to comprehend all corporeal hereditaments 
whatſoever ; and alſo all incorporeal hereditaments 
which ſavour of the realty, that is, which iſſue out of 
corporeal ones, or which concern, or are annexed to, 
or may be exerciſed within the ſame ; as, rents, eſto. 
vers, commons, and the like. Alſo offices and digni- 
ties, which concern lands, or have relation to fixed and 
certain places, may be entailed ®. But mere perſonal 
chattels, which ſavour not at all of the realty, cannot 
be entailed. Neither can an office, which merely re- 
lates to ſuch perſonal chattels ; nor an annuity, which 
charges only the perſon, and not the lands, of the 
grantor; But in theſe laſt, if granted to a man and 


the heirs of his body, the grantee hath ſtill a fee condi- 


tional at common law, as before the ſtatute; and by 


| his alienation (after iſſue born) may bar the heir or 


reverſioner . An eſtate to a man and his heirs for 
another's life cannot be entailed * : for this is ſtrictly 
no eſtate of inheritance, (as will appear hereafter) and 
therefore not within the ſtatute de donis. Neither can 
a copyhold eſtate be entailed by virtue of the fatute ;_ 
for that would tend to encroach upon and reſtrain the 
will of the lord: but, by the ſpecial cuſtom of the ma- 
nor, a copyhold may be limited to the heirs of the 
body ;; for here the cuſtom aſcertains and interprets 
the lord's will. | *; 1 
Next, as to the ſeveral ſpecies of eſtates- tail, and how 
they are reſpectively created. Eſtates- tail are either ge- 
neral or ſpecial. Tail-general is where lands and tene- 
ments are given to one, and the heirs of his body begot- 
ten which is called tail-general, becauſe, how often 
ſoever ſuch donee in tail be married, his iſſue in gene- 
ral by all and every ſuch marriage is, in ſucceſſive or- 
der, capable of inheriting the eftate-tail, per formam 


doni. Tenant in tail-ſpecial is where the gift is re- 


ſtrained to certain heirs. of the donee's body, and does 
not go to all of them in general. And this may hap» 


9 1 Inſt. 19, 20. 2 2 Vern. 225. 
© x Rap. $3-- 3 Rep. 8 
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* 


8 


if to a man and the heirs female of his body on his Poke 
iſe begotten, this is an eſtate in tail female 


' 
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pen ſeveral ways . TI ſhalt inſtance in only one; as 


where lands and tenements are given to a man and the 


heirs of his body, on Mary his now wife to be begotten : 
here no iſſue can inherit, but ſuch ſpecial iſſue as 18 en- 
gendered between them two; not ſuch as the huſband 


may have by another wife: and therefore it is called 
' ſpecial tail. And here we may obſerve, that the words 


of inheritance (to him and his heirs) give him an eftate 
in fee; but they being heirs 10 be by him begotten, this 
makes it a fee - tail; and the perſon being alſo limited, 
on whom ſuch heirs ſhall be begotten, (viz. Mary his- 
preſent wife ) this makes it a fee-tail ſpecial. 8 
Eſtates, in general and ſpecial tail, are farther di- 
verſified by the diſtinction of ſexes in ſuch entails; for 
both of them may either be in tail male or tail female. 
As if lands be given to a man, and his heirs of his 
body begotten, this is an eſtate in tail male general; but 
pecial. 
And, in caſe of an entail male, the heirs female ſhall 
never inherit, nor any derived from them; nor e con- 
verſo, the heirs male, in caſe of a gift in tail female . 
Thus, if the donee in tail male hath a daughter, who 


dies leaving a ſon, ſuch grandſon in this caſe cannot in- 
herit the eſtate-tail; for he cannot deduce his deſcent 


whiolly by heirs male. And as the heir male muſt 
convey his deſcent wholly by males, ſo muſt the heir fe- 
male wholly by females. And therefore if a man hath 


two eſtates-tail, the one in tail male, the other in tail 
female; and he hath iſſue a daughter, which daughter 
hath iſſue a ſon ; this grandſon can ſucceed to neither 
of the eſtates : for he cannot convey higgdeſcent wholly 
either in the male or female line *. | 

As the word beirs is neceſſary to create a fee, ſo in 
farther limitation of the ſtriftneſs of the feodal dona- 


tion, the word body, or ſome other words of procrea= . 


tion, are neceſſary to make it a fee-tail, and aſcertain 


to what heirs in particular the fee is limited. If there- 
fore either the words of inheritance or words of pro- 


Lit. F. 16, 26, 27, 28, 29. 7 Ibid. F. 24. 


Bid. F. 21, 22, s Co. Litt. 25. 
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ereation be omitted, albeit the others are inſerted in 
the grant, this will not make an eſtate-tail. As, if 
the grant be to a man and his iſſue of his body, to a 
man and his ſeed, to a man and his children, or off- 
ing; all theſe are only eſtates for life, there want- 
ing the words of inheritance, his heirs *. So, on the 
other hand, a gift to a man, and his heirs male, or ſe- 
male, is an eſtate in fee- ſimple, and not in fee- tail; 
for there are no words to aſcertain the body out of 
which they ſhall iſſue . Indeed, in laſt wills and 
teſtaments, wherein greater indulgence is allowed, an 
eſtate · tail may be created by a deviſe to a man and his 
Feed, or to a man and his heirs male; or by other irre- 
gular modes of expreſſion *. | „ 
I ! here is ſtill another ſpecies of entailed eſtates, nor 
indeed grown out of uſe, yet ſtill capable of e 
in law; which are eſtates in libro maritagio, or fr 
marriage, Theſe are defined * to be, where tenements 
are given by one man to another, together with a wife, 
who is the daughter or couſin of the donor, to hold in 
frankmarriage. Now by ſuch gift, though nothing 
but the word frankmarriage is expreſſed, the donees 
ſhall have the tenements to them, and the heirs of their 
two bodies begotten ; that is, they are tenants in ſpe- 
cial tail. Fon this one word, frantmarriage, does ex 
vi termini not only create an inheritance, like the word 
frankalmoign, but likewiſe limits that inheritance; ſup- 
plying not only words of deſcent, but of procreation 
alſo. Such donees in frankmarriage are liable to no 
ſervice but fealty ; for a rent reſerved thereon is void, 
until the fourth degree of conſanguinity be paſt be- 
tween the iſſues of the donor and donee 3. 4, 
The incidents to a tenancy in tail, under the ſtatute 
Weſtm. 2. are chiefly theſe “. 1. That a tenant in 
tail may commit valle on the eſtate- tail, by felling 
timber, pulling down houſes, or the like, without be- 
ing impeached, or called to account, for the ſame. 
2. That the wife of the tenant in tail ſhall have her 


9 Co. Litt. 20. „„ 
® Lit. F. 31. Co. Lit. 27. bid. F. 19, 20. 
„ 4 Co. Litt. 224. 
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dower, or thirds, of the eſtate-tail. 3. That the huſ- 
band of a female tenant in tail may be tenant by the 
curteſy of the eftate-tail. 4. That an eſtate-tail may 
be barred, or deſtroyed by. a fine, by a common reco- 
very, or by lineal warranty deſcending with aſſets to 
the heir. All which will hereafter be explained at 
bus much for the nature of eſtates-tail : the eſta- 

bliſhment of which family law (as it is properly ſtiled 
by Pigott 5) occaſioned infinite difficulties and diſ- 
putes . Children grew diſobedient when they knew 
they could not be ſet aſide: farmers were ouſted of 
their leaſes made by tenants in tail; for, if ſuch leaſes 
had been valid, then under colour of long leaſes the 
iſſue might have been virtually diſinherited: creditors 
were defrauded of their debts; for, if tenant in tail 
could have charged his eftate with their payment, he 
might alſo have defeated his iſſue, by mortgaging it 
for as much as it was worth: innumerable latent en- 
tails were produced to deprive purchaſers of the lands 
they had fairly bought; of ſuits in conſequence of 


which our ancient books are full: and treaſons were 


encouraged ; as eſtates-tail were not liable to forfei- 
ture, longer than for the tenant's life. So that they 
were juſtly branded, as the ſource of new contentions, 
and miſchiefs unknown to the common law; and al- 
moſt univerſally conſidered as the common grievances 
of the realm. But, as the nobility were always fond 
of this ſtatute, / becauſe it preſerved their family eſtates 
from forfeiture, there was little hope of procuring a 
repeal by the legiſlature ; and therefore, by the con- 
nivance of an active and politic prince, a method was 
deviſed to evade it. 7 : 
About two hundred years intervened between'the 

making of the ſtatute de donit, and the application of 
common recoveries to this intent, in the twelfth year 
of Edward IV. which were then openly declared by 
the judges to be a ſufficient bar of an cſtate-tail *,” For 
though the courts had, fo long before as the reign of 


5 Com. Recov. nn 7 - Lit. I9. Moor. 1 56. 10 Rep. 38. 
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Edward III. _ frequently hinted their opinion that 
a bar might be effected upon theſe principles ?, yet it 
never was carried into execution; till Edward IV. ob- 
ſerving® (in the diſputes between the houſes of York 
and Lancaſter) how little effect attainders for treaſon 
had on families, whoſe eſtates were protected by the 
ſanctuary of entails, gave his countenance to this pro- 
ceeding, and ſuffered Taltarum's caſe to be brought be- 
fore the court: wherein, in conſequence of the prin- 
ciples then laid down, it was in effect determined, that 
a common recovery ſuffered by tenant in tail ſhould be 
an effectual deſtruction thereof. What common reco- 
veries are, both in their nature and conſequences, and 
why they are allowed to be a bar to the eſtate tail, muſt 
be reſerved to a ſubſequent inquiry. At preſent I 

| ſhall only ſay, that they are fictitious proceedings, in- 
troduced by a kind of pia fraue, to elude the ſtatute de 
donis, which was found ſo intoievably miſchievous, and 
which yet one branch of the legiſlature would not 
then conſent to repeal : and, that theſe recoveries, 
however clandeſtinely introduced, are now become by 
long uſe and acquieſcence a moſt common aſſurance of 
lands; and are looked upon as the legal mode of con» 
veyance, by which tenant in tail may diſpoſe of his 
lands and tenements : ſo that no court will ſuffer them 
to be ſhaken or reflefted on, and even acts of parlia- 
_ > have by a fidewind countenanced and eſtabliſhed 


This expedient havin abridged eftates-tail 
with regard to their Cs ng ſoon in- 
vented to ftrip them of other privileges. The next 
that was attacked was their freedom from forfeitures 
for treaſon. For, notwithftanding the large advances 
made by recoveries, in che compaſs of about threeſcore 
years, towards unfettering theſe inheritances, and 

thereby ſubjecting the lands to forfeiture, the rapaci- 


- BY 20 Rep. 37, 38. 211 Hen. VII. c. 20. 7 Hen, 
o Pigett. 8. VIII. c. 4. 34 & 35 Hen, VIII. 
2 Year book. 12 Edw. IV. c. 20, 14 Biz. c. 8. 4&5 

24. 19. Fitzh. Ar. tit faux Ann. c. 16. 14 Geo. U. c. 


recov. 20 Bro. Ar. ibid. 30. 20, | 


tir. recov. in value. 19. tit. tail 
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ous prince then reigning, finding. them frequently re- 
ſettled in a ſimilar manner to ſuit the convenience of fa- 


milies, had addreſs enough to. procure a ſtatute 3, 


whereby all eftates of inheritance (under which gene- 
ral words eltates-tail were covertly included) are de- 
clared to be forfeited to the king upon any conviction 
of high treaſon. | Rs Le 
The next attack which they ſuffered in order of time, 

was by the ſtatute 32 Hen. VIII. c. 28. whereby cer- 
tain leaſes made by tenants in tail, which do not tend 
to the prejudice of the iſſue, were allowed to be good 
in law, and to- bind the iſſue in tail. But they re- 
ceived a more violent blow, in the ſame ſeſſion of par- 

liament, by the conſtruction put upon the ſtatute of 
fines *, by the ſtatute 32 Hen. VIII. c. 36. which 
declares a ſine duly levied by tenant in tail to be a 
complete bar to him and his heirs, and all other per- 
ſons, claiming under ſuch entail. This was evidently 
agreeable to the intention of Henry VII. whoſe po- 
licy it was (before common recoveries had obtained 
their full ſtrength and authority) to lay the road as 
open as poſſible to the alienation of landed property, 
in order te weaken the overgrown power of his nobles- 
But as they, from the oppoſite reaſons, were not eaſily 
brought to conſent to ſuch a proviſion, it was there- 
fore couched, in his act, under covert and obſcure ex- 
preſſions. And the judges, though willing to conſtrue 
that ſtatute as favourably as poſſible for the defeating of 
entailed eſtates, yet heſitated at giving fines ſo exten- 
five a power by mere implication, when the ſtatute de 
donit had-expreſsly declared, that they ſhould not be a 
bar to eſtates-tail. But the ſtatute of Henry VIII. 
when the doctrine of alienation was better received, 
and the will of the prince more implicitly obeyed than 
before, avowed and eſtabliſned that intention. Vet, 
in order to preſerve the property of the crown from any 
danger of infringement, all eſtates- tail created by the 
crown, and of which the crown has the reverſion, are 
excepted out of this ſtatute. And the ſame was done 
with regard to common recoveries, by the ſtatute 34 


26 Hen. VIII. c. 13. 8 4 Hen. VII. c. 24 
Vo 1: M | 
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& 35 Hen. VIII. c. 20. which enacts, that no feigned 
recovery had againſt tenants in tail, where the eſtate 
was created by the crown *, and the remainder or re- 
verſion continues ſtill in the crown, ſhall be of any force 
and effect. Which is allowing, indirectly and colla- 
terally, their full force and effe& with reſpe& to ordi- 
nary eftates-tail, where the royal prerogative is not 
concerned. TS. | | 
Laſtly, by a ſtatute of the ſucceeding year ©, 
eſtates-tail are rendered liable to be charged for pay- 
ment of debts due to the king by record or ſpecial con- 
tract; as ſince, by the bankrupt laws, they are alſo 
ſubjected to be ſold for the debts contracted by a 
bankrupt. And, by the conſtruction put oa the ſta- 
tute 43 Eliz. c. 4. an appointment“ by tenant in tail 
of the lands entailed, to a charitable uſe, is good with- 
out fine or recovery. | 
Eſtates-tail, being thus by degrees unfettered, are 

now reduced again to almoſt the ſame ſtate, even be- 
fore iſſue born, as conditional fees were in at common 
law, after the condition was performed, by the birth 
of iſſue. For, firſt, the tenant in tail is now enabled 
to aliene his lands and tenements by fine, by recovery, 
or by certain other means; and thereby to defeat the 
intereſt as well of his own iſſue, though unborn, as alſo 
of the reverſioner, except in the caſe of the crown: 
ſecondly, he is now liable to forfeit them for high 
treaſon : and, laſtly, he may charge them with rea- 
ſonable leafes, and alſo with ſuch of his debts as 


are due toFhe crown on ſpecialties, or have been con- 
tracted with his fellow-ſubje&s in a courſe of extenſive 
commerce: 8 5 No 


0 eien 7 Stat. 21 Jac. I. c. 79. 
# 33 Hen. VIII. c. 39. $. 75. 2 Vern. 453. Chan. Prec. 16. 
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CHAPTER THE EIGHTH. 
„r FREEHOLDS, NOT ov 


INHERITANCE. 


N E are next to diſeourſe of ſuch eftates of fres- 
hold, as are not of inheritance, but for /ife only. And 


bol theſe eſlates for life, ſome are conventional, or expreſs- 


ly created by the acts of the parties; others merely 
legal, or created by conſtruction and operation of law. 
We will conſider them both in their order. 

I. Eftates for life, expreſsly created by deed or grant, 
(which alone are properly conventional) are where a 
leaſe is made of lands or tenements to a man, to hold 
for the term of his own life, or for that of any other 
perſon, or for more lives than one: in any of which 
caſes he is ſtiled tenant for life; only, when he holds 
the eſtate by the life of another, he is uſnally called 
| tenant pur auter vie. Theſe eftates for life are, like 

inheritances, of a feodal nature; and were, for ſome 
time, the higheſt eſtate that any man could have in a 
feud, which (as we have before ſeen ?) was not in it's 
original hereditary. They are given or conferred by 
the ſame feodal rights and ſolemnities, the ſame invel- © 
titure or hvery of ſeiſin, as fees themſelves are; and 
they are held by fealty, if demanded, and uch con- 
ventional rents and ſervices as the lord or leſſor, and 
his tenant or lefſee, have agreed on. | 


= Wright. 190. 1 3 pag. 56. 
M 2 


* Litt. F. 56. 
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Eſtates for life may be created, not. oaly by the ex- 
preſs words before mentioned, but alſo by a general 
grant, without defining or limiting any ſpecific eſtate, 
As, if one grants to A. B. the manor of Dale, this 
makes him' tenant for life *. For though, as there are 
no words of inheritance, or beirs, mentioned in the 
grant, it cannot be conſtrued to be a fee, it ſhall how- 
ever be conſtrued to be as large an eſtate as the words 
cf the donation will bear, and therefore an eſtate for 
life. Alſo ſuch a grant at large, or a grant for term 
of life generally, ſhall be conſtrued to be an eſtate for 
the life of the grantee * ; in caſe the grantor hath au- 
thority to make ſuch a grant : for an cilate for a man's 
own life is more beneficial and of a higher nature than 
for any other life; and the rule of law is, that all 
grants are to be taken moſt ſtrongly again the 
-grantor , unleſs in the caſe of the king. 

Such eſtates for life will, generally ſpeaking, endure - 
as long as the life for which they are granted : but 
there are ſome eſtates for life, which may determine 
upon future contingencies, before the life, for which 
they are created, expires. As, if an eſtate be granted 
to a woman during her widowhood, or to a man until 
he be promoted to a benefice ; in theſe, and ſimilar 
caſes, whenever the contingency happens, when the 
widow marries, or when the grantee. obtains a bene- 
tice, the reſpective eſtates are abſolutely determined 
and gone ?, Yet, while they ſubſiſt, they are reckoned 
eltates for I becauſe, the time for which they will 
endure being uncertain, they may by poſſibility laſt for 
life, if the contingencies upon which they are to deter- 
mine do not ſooner happen. And, moreover, in caſe 
an eſtate be granted to a man for his life, generally, it 
may alſo determine by his civil death: as if he enters 
into a monaſtery, whereby he is dead in law * : for 
which reaſon in conveyances the grant is uſually wigs 
« for tht term of a man's natural life; which can 
only determine by his natural ou 9. 


4 Co. Litt. 2. 1 Co. Litt- 42. 3 Rep. 20. 
7 Did. 8 2 Rep. 8. 
6 Ibid. 36. 9 See Vol. I. pag. 134 
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The incidents to an eſtate. for life, are-principally the 
following; which are applicable not only to that ſpe- 
cies of tenants for life, which are expreſsly created by 
deed; but alſo to thoſe, which are created by act and 
operation of law. ; | . 

1. Every tenant for life, unleſs reſtrained by cove- 
nant or agreement, may of common right. take upon 
the land demiſed to him reaſonable effovers 9 or botes *. 
For be hath a right to the full enjoyment and uſe of 
the land, and all it's profits, during his eſtate therein, 

But he is not permitted to cut down timber or do other 
waſte upon the premiſes * : for the deſtruction of ſuch 
things, as are not the temporary profits of the tene- 
ment, is not neceſſary for the tenant's complete enjoy- 
ment of his eftate ; but tends to the permanent and 
| laſting loſs of the perſon entitled to the inheritance. 

2. Tenant for life, or his repreſentatives, ſhall not 


be prejudiced by any ſudden determination of his 


eſtate, becauſe ſuch a determination is contingent and 
uncertain 3, Therefore if a tenant for his own life 
ſows the lands, and dies before harveſt, his executors 
ſhall have the emblements, or profits of the crop: for 
the eſtate was determined by the ad of God: and it is 
a maxim in the law, that a&us Det nemini facit injuriam. 
The repreſentatives therefore of the tenant for life 
ſhall have the emblements, to ccmpenſate for the la- 
bour and expence of tilling, manuring, and ſowing 
the lands; and alſo for the encouragement of huſban- 
dry, which being a public benefit, tending to the en- 
creaſe and plenty of proviſions, ought to have the ut- 
moſt ſecurity and privilege that the law can give it. 
Wherefore by the feodal law, if a tenant for life died 
between the beginning of September and the end of 

February, the lord, who was entitled to the reverſion, 
was alſo entitled to the profits of the whole yeat ; but, 
if he died between the beginning of March and the end 
of Auguſt, the heirs of the tenant received the whole . 
From hence our law of emblements ſeems to have been 


o See pag. 35. 3 Tbid. 55. 
1 Co. Litt. 41. 4 Feud. I. 2. t. 28. 
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derived, but with very conſiderable improvements. 
8o it is alſo, if a man be tenant for the life of another, 
and ceſtuy que vie, or he on whoſe life the land is held, 
dies after the corn ſown, the tenant pur auter vie ſhall . 
have the emblements. The ſame is alſo the rule, if a 
life-eſtate be determined by the ad of law. Therefore, 
if a leaſe be made to huſband and wife during coverture, 
(which gives them a determinable eſtate for life) and 
the huſband ſows the land, and afterwards they are 
divorced a vinculs matrimonii, the huſband ſhall have 


the emblements in this caſe; for the ſentence of di- 


vorce is the act of law 5, But if an eſtate for life be 
determined by the tenant's own af, (as, by forfeiture 

for waſte committed; or, if. a tenant during widow- 
hood thinks proper to marry) in theſe, and ſimilar 
caſes, the tenants, having thus determined the eſtate 
by their own acts, ſhall not be entitled to take the em- 


blements ?. The doctrine of emblements extends not 
only to corn ſown, but to roots planted, or other an- 


nual artificial profit, but it is otherwiſe of fruit-trees, 
graſs, and the like ; which are not planted annually 
at the expence and labour cf the tenant, but are either 
a permanent, or natural, profit of the earth. For 
when a man plants a tree, he cannot be preſumed to 
plant it in contemplation of any preſent profit ; but 
merely with a proſpect of it's being uſeful to himſelf | 
in future, and to future ſucceſſions of tenants. The 
advantages allo of emblements are particularly extended 
to the parochial clergy by the, ſtatute 28 Hen. VIII. 
c. 11. For all perſons, who are preſented to any ec- 
clefiaſtical beneſice, or to any civil office, are con- 
fidered as tenants for their own lives, unleſs the con- 
trary be expreſſed in the form of donation. 
3. A third incident to eſtates for life relates to the 
under-tenants or leſſees. For they have the ſame, nay 
greater indulgences than their leſſors, the original te- 
nants for life. The ſame; for the law of eſtovers and 
emblements, with regard to the tenant for life, is alſo 
law with regard to his under-tenant, who repreſents 


5 5 Rep. 116. 
Co. Litt. 55. 


Fes + Lit. 557 56. 1 Roll. Abr. 728, 


K. 8. of Tuisss. " 
him and ſtands in his place“: and greater; for in 
thoſe caſes where tenant for life ſhall not have the em- 
blements, becauſe the eſtate determines by his own act, 
the exception ſhall not reach his leſſee who is a third 
perſon. As in the caſe of a woman who holds durante 
widuitate : her taking huſband is her own act, and 
therefore deprives her of the emblements : but if ſhe 
leaſes her eſtate to an under-tenant, who ſows the 


land, and ſhe then marries, this her act ſhall not de- 


prive the tenant of his emblements, who 1s a ſtranger 
and could not prevent her?. The leſſees of tenants 
for life had alſo at the common law another moſt un- 
reaſonable advantage; for, at the death of their lef- 
ſors the tenants for life, theſe under-tenants might if 
they pleaſed quit the premiſgs, and pay no rent to 
any body for the occupation of the land fince the laft 
quarter day, or other day aſſigned for payment of 
rent ®, To remedy which it is now enacted *, that 
the executors or adminiſtrators of tenant for life, on 
whoſe death any leaſe determined, ſhall recover of the 
leſſee a ratable proportion of rent, from the laſt day of 
payment to the death of ſuch leſſor. 

II. The next eſtate for life is of the legal kind, as 
contradiſtinguiſhed from conventional; viz. that of 
tenant in tail after poſſibility of iſſue extind, This hap- 
pens, where one is tenant in ſpecial tail, and a perſon, 
from whoſe body the iſſue was to ſpring, dies without 
iſſue; or, having left iſſue, that iſſue becomes extinct: 
in either of theſe caſes the ſurviving tenant in ſpecial 
tail becomes tenant in tail after poſhbility of iſſue ex- 

tint. As, where one has an eſtate to him and his 
heirs on the body of his preſent wife to be begotten, 
and the wife dies without iſſue *: in this caſe the man 
has an eftate-tail, which cannot poſſibly deſcend to any 
one ; and therefore the law makes uſe- of this long pe- 
riphraſis, as abſolutely neceſſary to give an adequate 
idea of his eſtate. For if it had called him barely tenant 
in fre- tail ſpecial, that would not have diſtinguiſhed him 
trom others ; and beſides he has no longer an eltate of 

* (a ThE: '© 10 Rep. 127. 


Cro. Eliz. 461. 1 Roll. Stat. 11 Geo. II. c. 19. &. 15. 
Abr. 727. | 2 Litt. Q 32. | 


128 +: The Ricurs ' Boox N. 


future iſſue. Had he been ſtiled tenant in tail without . 


is, by the death of that perſon out of whoſe body the 


moni, they ſhall neither of them have this eſtate, but 


inheritance, or fee 3, for he can have no heirs, capable 
of taking per formam doni. Had it called him tenant in 
tail without iſſue, this had only related to the preſent 
fact, and would not have excluded the poſſibility of 


poſſibility of iſſue, this would exclude time paſt as well ö 
as preſent, and he might under this deſeription never 5 
have had any poſſibility of iſſue, No definition there- 

fore could ſo exactly mark him out, as this of tenant 

in tail after poſſibility of iſſue extin4, which (with a pre- a 
ciſion peculiar to our own law) not only takes in the I 
poſſibility of iſſue in tail which he once had, but alſo 
ſtates that this poſſibility is now extinguiſhed and 

one. 


This eſtate muſt be created by the act of God, that 


iſſue was to ſpring ; for no limitation, conveyance, or 
other human act can make it. For, if land be given 
to a man and his wife, and the heirs of their two bo- 
dies begotten, and they are divorced à vinculo matri- 


be barely tenants for life, notwithſtanding the inheri- 
tance once veſted in them. A poſſibility of iſſue is 
always ſuppoſed to exiſt, in law, unleſs extinguiſhed 
by the death of the parties; even though the donees 
be each of them an hundred years old 5. „ 
This eſtate is of an amphibious nature, partaking 
artly of an eſtate-tail, and partly of an eſtate for life. 
The tenant is, in truth, only tenant for life, but with 
many of the privileges of a tenant in tail; as, not to 
be puniſhable for waſte, Ic. “: or, he is tenant in 
tail, with many of the reſtrictions of a tenant for life ; 
as, to forfeit his eſtate if he alienes it in fee-fimple ? : 
whereas ſuch alienation by tenant in tail, though void- 
able by the iſſue, is no forfeiture of the eſtate to the 
reverſioner: who is not concerned in intereſt, till all 
poſſibility of iſſue be extinct. But, in general, the 
law looks upon this eftate as equivalent to an eſtate 


3 1Roll. Rep. 184. 11 Rep. 80. 6 Co. Litt. 27. 
4 Co. Litt. 28. | 7 Ibid. 28. 
Lit. F. 34 Co. Litt. 28. | 
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for life only; ; and, as ſuch, will pk this tenant to- 
exchange his eſtate with a tenant for life; which ex- 
change can only be made, as we ſhall ſee hereafter, of 
eſtates that are equal in their nature. 

III. Tenant by the curte of England, is where a 
man marries a woman ſeiſed of an eſtate of inheritance, 
that is, of lands and tenements in fee- ſimple or fee-tail ; 
and has by her iſſue, born alive, which was capable a 
inheriting her eſtate. In this caſe, he ſhall, on the 
death of his wife, hold the lands for his life, as tenant 
by the curteſy of England *. a 
This eſtate, according to Littleton, has it's deno- 
mination, becauſe it is uſed within the realm of Eng- 
land only; and it is ſaid in the mirror ? to have been. 
introduced by king Henry the firſt ; but it appears 

alſo to have been the eftabliſhed- law of Scotland, 
wherein it was called curialitas , ſo that probably our 
word curteſy was underſtood to ſignify rather an at- 
tendance upon the lord's court or curtis, (that is, be- 
ing his vaſal or tenant) than to denote any peculiar fa- 
vour belonging to this iſland. And therefore it is laid 
down * that by having iſſue, the huſband ſhall be en- 
titled to do homage to the lord, for the wife's lands, 
alone: whereas, before iſſue had, they muſt both have 

done it together. It is likewiſe uſed in Ireland, by 
virtue of an ordinance of king Henry III“. It alſo 
appears to have obtained in Normandy ; and was 
. likewiſe uſed among the ancient Almains or Ger- 
mans . And yet it is not generally apprehended to 
have been a conſequence of feodal tenure *, though I 
think ſome ſubſtantial feodal reaſons may be given for 
it's introduction. For, if a woman ſeiſed of lands 
hath iſſue by her huſband, and dies, the huſband is the 
natural guardian of the child, and as ſuch is in reaſon 
entitled to the proſits of the lands in order to main- 
tain it: for which reaſon the heir apparent of a te- 
nant by the curteſy could not be in ward to the lord 


„ Lin. &. 36 4 2 Bac. Abr. 659. 
9 . 1. F. 3. | 3 Grand Couſlum. c. 119. 
E Crag. J 4. t. 19. & 4. Lindenbrog. LL. Aiman.. 


Lit. F. 90. Co. Litt. 30. 67. „. 92. 
* Pat i. 111. m. 30. in 5 IE 294. 
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of the fee, during the life of ſuch tenant *. As ſoon 
therefore as any child was born, the father began to 
have a permanent intereſt in the lands, he became one 
of the pares curtis, did homage to the lord, and was 
called tenant by the curtely initiale; and this eſtate be- 
ing once veſted in him by the birth of the child, was 
not ſuttered to determine by the ſubſequent death or 
coming of age of the infant. 5 | 
There are four requilites neceſſary to make a tenan- 
by the curteſy; marriage, ſeiſin of the wife, iſſue, 
and drath of the wife . 1. The marriage muſt be 
canonical and legal. 2. The ſeiſin of the wife muſt. 
be an actual ſeiſin, or poſſeſſion of the lands; not a 
bare right to poſſeſs, which is a ſeiſin in law, but an 
actual poſſeſſion, which is a ſeiſin in deed. And there- 
fore a man ſhall not be tenant by the curteſy of a re- 
mainder or reverſion. But of ſome incorporeal here- 
ditaments a man may be tenant by the curteſy, though 
there have been no actual ſeiſin of the wife: as incaſe 
of an advowſon, where the church has not become void 
in the life-time of the wife; which a man may hold by 
the curteſy, becauſe it is impoſſible ever to have actual 
ſeiſin of it, and impotentia excuſat legem *, If the wife 
be an idiot, the huſband ſhall not be tenant by the 
curteſy of her lands; for the king by prerogative 1s 
entitled to them, the inſtant ſhe herſelf has any title: 
and ſince ſhe could never be rightfully ſeiſed of the 
lands, and the huſband's title depends entirely upon 
her ſeiſin, the huſband can have no title as tenant by 
the curteſy 9. 3. Ihe iſſue mult be born alive. Some 
have had a notion that it muſt be heard to cry; 
but that is a miſtake, Crying indeed is the fronge/t 
evidence of it's being born alive; but it is not the 
only evidence ®. The iſſue alſo muſt be born during 
the life of the mother; for, if the mother dies in la- 


bour, and the Caeſarcan operation is performed, the 


huſband in this caſe ſhall not be tenant by the curteſy: 
becauſe, at the inſtant of the mother's death, he was 


9 Co. Litt. 30. Plowd. 263. 
© Dyer. 25. 8 Rep. 34. 


9 F. N. N 3. 
7 Co. Litr. 30. 
Tbid. 29. 


Ch. 8. of TuinGcs. _— 131 


clearly not entitled, as having had no iſſue born, but 
the land deſcended to the child, while he was yet in 
his mother's womb; and the eſtate being once ſo 
veſted, ſhall not afterwards be taken frem him *, In + 
gavelkind lands, a huſband may be tenant by the cur- | 
teſy without having any iſſue * But in general there 
muſt be iſſue born ; and ſuch iſſue as is alſo capable of 
inheriting the mother's eſtate 2. Therefore if a wo- 
man be tenant in tail male, and hath only a daughter 
born, the huſband is not thereby entitled to be tenant 
by the curteſy; becauſe ſuch iſſue female can never 
inherit the eſtate in tail male . And this ſeems to be 
the principal reaſon, why the huſband cannot be te- 
nant by the curteſy of any lands of which the wife 
was not actually ſeiſed: becauſe, in order to entitle 
himſelf to ſuch eſtate, he muſt have begotten iſſue 
that may be heir to the wife; but no one, by the 
| ſtanding rule of law, can be hat to the anceſtor of 
any land, whereof the anceſtor was not actually ſeiſed; 
and therefore, as the huſband hath never begotten 
any iſſue that can be heir to thoſe lands, he ſhall not 


de tenant of them by the curteſy *. And hence we 


may obſerve, with how much nicety and conſideration 
the old rules of law were framed; and how cloſely 
they are connected and interwoven together, ſupport- 
ing, illuſtrating, and demonſtrating one another. 'The 
time when the iſſue was born is immaterial, provided 
it were during the coverture: for, whether it were 
born before or after the wife's ſeiſin of the lands, 
whether it be living or dead at the time of the ſeiſin, 
or at the time of the wife's deceaſe, the huſband ſhall 

be tenant by the curteſy . The huſband by the birth . 
of the child becomes (as was before obſerved) tenant 
by the curteſy enitiate ', and may do many acts to 
charge the lands : but his eſtate is not conſummate till 
the death of the wife ; which is the fourth and laſt re- 
quiſite to make a complete tenant by the curteſy *.. 


C LY 
| 6 bid. 29. 


4 C 25 —— 
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IV. Tenant in docver is where the huſband of a wo- 


man is ſeiſed of an eſtate of inheritance, and dies; in 
this caſe, the wife ſhall have the third part of all the 
lands and tenements whereof he was ſeiſed at any time 
during the coverture, to hold to herſelf for the term 
of her natural life 9. | 3 p 
Dover is called in Latin by the foreign juriſts doa- 
rium, but by Bracton and our Engliſh writers des - 
- which among the Romans ſignified the marriage por- 
tion, which the wife brought to her huſband ; but 
with us is applied to nig this kind of eſtate, to 
which the civil law, in it's original ſtate, had nothing 
that bore a reſemblance: nor indeed is there any thing 
in general more different, than the regulation of landed 

perty according to the Engliſh and Roman laws. 
Dower out of lands ſeems alſo to have been unknown 
in the early part of our Saxon conſtitution; for, in 
the laws of king Edmond ?, the wife is directed to be 
ſupported wholly out of the perſonal eſtate. After- 
wards, as may be ſeen in gavelkind tenure, the widow 
became entitled to a conditional eſtate in one half of 
the lands; with. a proviſo that ſhe remained chaſte and 
unmarried * ; as is uſual alſo in copyhold dowers, or 
free bench. Yet ſome * bave aſcribed the introducti- 
on of dower to the Normans, as a branch of Sbeir local 
tenures ; though we cannot expect any feodal reaſon 
for it's invention, ſince it was not a part of the pure, 
primitive, ſimple law of feuds, but was firſt of all in- 
troduced into that ſyſtem (wherein it was called zriens, 
tertia*, and datalitium) by the emperor Frederick the 
ſecond !; who was contemporary with our king Hen- 
ry III. It is poſſible, therefore, that it might be with 
us the relic of a Dayiſh-cuſtom : ſince, according to 
the hiſtorians of that country, dower was introduced 
into Denmark by Swein, the father of our Canute the 
great, out of gratitude to the Danyh ladies, who ſold 
all their jewels to ranſom bim when taken priſoner by 


9 Lit. & 36. | 2 Wright. 192. | 
© Wilk. 75. | 3 uy J. 2. t. 22.4. 9. 


1 Somner. Gavelk. 51. Co 4 Ibid. 
Litt. 33. Bro. Dower. 70. ” 
a 4 i 


* 
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the Vandals “. However this be, the reaſon, which 


our law gives for adopting it, is a very plain and ſenſi- 


ble one; for the ſuſtenance of the wife, and the nur- 
ture and education of the younger children ©. | 
In treating of this eſtate, let us, firſt, conſider, auho 
may be endowed; ſecondly, of what ſhe may be en- 
dowed ; thirdly, the manner h9v ſhe ſhall be endowed; 
and fourthly, how dower may be barred or prevented. 
I. Who may be endowed. - She muſt be the actual 
wife of the party at the time of his deceaſe. If ſhe 
be divorced à vinculo matrimonii, ſhe ſhall not be en- 
dowed ; for ubi nullum matrimonium, ibi nulla dos 7 . But 
a divorce a menſa et thoro only doth not deſtroy: the 
dower * ; no, not even for adultery itſelf by the com- 
mon law 9. Yet now by the ſtatute Weſtm. 2. if a 
woman voluntarily leaves (which the law calls eloping 
from) her huſband, and lives with an adulterer, ſhe 
ſhall loſe her dower, unleſs her huſband be voluntarily 
reconciled to her. It was formerly held, that the wife 
of an idiot might be endowed, though the huſband of 
an idiot could not be tenant by the curteſy * ;, but as 
it ſeems to be at preſent agreed, upon principles of 
ſound ſenſe and reaſon, that an idiot cannot marry, - 
being incapable of conſenting to any contract, this 
doctrine cannot now take place. By the antient law 
the wife of a perſon attainted of treaſon or felony 
could not be endowed; to the intent, ſays Staunforde*, 
that if the love of a man's own life cannot reſtrain him 
from ſuch atrocious acts, the love of his wife and 
children may: though Britton gives it another turn; 
vis. that it is preſumed the wife was privy to her huſ- 
band's crime. However, the ſtatute 1 Edw. VI. c. 12. 
abated the rigour of the common law in this particular, 
and allowed the wife her dower. But a ſubſequent 


Mod. Un. Hiſt. xxxii. DE ed by the loſs of her dotalitii-et 
6 BraR. /. 2. c. 39. Co. Litt. trientis ex bonis mobilibus viri. 


30. 1 q (Stiernh. J. 3. c. 2.) N 
7 BraCt. J. 2. c. 39. „ 4. 0-13 Edw. I. c. 34. 
8 Co. Litt. 32. 1 C6. Litt. 31. 


9 Yet, among the antient 2 P. C. b. 3. c. 3. 
Goths, an adultereſs was puniſh= 3 C. 110. 
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Katute * revived this ſeverity againſt the widows of 
traitors, who are now barred of their dower, (except 
in the caſe of certain modern treaſons _— to the 


coin) but not the widows of felons. An alien alſo 


cannot be endowed, unleſs ſhe be queen conſort ; for 
no alien is capable of holding lands ©. The wife muſt _ 


be above nine years old at her huſband's death, other- 
_ wiſe ſhe ſhall not be endowed” : though in Bracton's 


time the age was indefinite, and dower was then only 
due , uxor poſfit dotem promereri, et virum ſuſtinere * ”* 

2. We are next to inquire, of what a wife may be 
endowed. And ſhe is now by law entitled to be en- 
dowed of all lands and tenements, of which her huſ- 
band was ſeiſed in fee-fimple or fee-tail at any time dur- 
ing the coverture; and of which any iſſue, which ſhe 
might have had, might by poſſibility have been heir ?. 
Therefore if a man, ſeiſed in fee-ſimple, hath a ſon 
by his firſt wife, and after marries a ſecond wife, ſhe 
ſhall be endowed of his lands; for her iſſue might by 
poſſibility have been heir, on the death of the Tom by 
the former wife. But, if there be a donee in ſpecial 
tail, who holds lands to him and the heirs of his body 
begetten on Jane his wife; though Jane may be 
endowed of theſe lands, yet if Jane dies, and he 
marries a ſecond wife, that ſecond wife ſhall never be 
endowed of the lands entailed ; for no iſſue, that ſhe 
could have, could by any poſſibility inherit them 9. 
A ſeiſin in law of the huſband will be as effectual as a 
ſeiſin in deed, in order to render the wife dowable ; 
for it is not in the wife's power to bring the huſband's 
title to an actual ſeifin, as it is in the huſband's power 
to do with regard to the wife's lands: which is one 


reaſon why he ſhall not be tenant by the curteſy, but 
of ſuch lands whereof the wife, or he himſelf in her 


right, was actually feiſed in deed *. The ſeiſin of the 
kuſband, for a tranſitory inſtant only, when the ſame 
a& whiich gives him the eſtate conveys it alſo out of 


6 5 & 6 Edw. 6. c. 17. 7 Litt. N. 36. 
5 Stat. 5 Elz. c. 11. 18 Eliz. J. 2. c. 9. K 3. 


e. 1. 8 & 9 W. III. e. a6. 15 9 litt. Q. 36. 53. 
& 16 Geo. II. c. 28. 5 © Ibid. J. 53 
s Co. Litt. 31, . Co. Litt. 31. 
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him again, (as where by a fine, land 1s granted to a 
man, and he immediately renders it back by the ſame 
fine) ſuch a ſeiſin will not entitle the wife to dower * 
for the land was merely in tranſitu, and never reſted in 
the huſband; the grant and render being one continu- 
ed act. But, if the land abides in him for the inter- 
val of but a ſingle moment, it ſeems that the wife ſhall 
be endowed thereof). And, in ſhort, a widow may 
be endowed of all her huſband's lands, tenements, and 
hereditaments, corporeal or incorporeal, under the re- 
ſtrictions before · mentioned; unleſs there be ſome ſpe- 
cial reaſon to the contrary. Thus, a woman ſhall not 


de endowed of a caſtle, built for defence of the realm“: 


nor of a common without ſtint ; for, as the heir would 
then have one portion of this common, and the wi- 
dow another, and both without ſtint, the common 
would be doubly ſtocked . Copyhold eſtates are alſo 
not liable to dower, being only eſtates at the lord's 
will; unleſs by the deu cuſtom of the manor, in 
which caſe it is uſually called the widow's free- bench ꝰ. 
But, where dower is allowable, it matters not though 
the huſband aliene the lands during the coverture ; for 
he alienes them liable to dower ?. 1 1 
3. Next, as to the manner in which a woman is to be 
endowed. There are now ſubſiſting four ſpecies of 
dower; the fifth, mentioned by Littleton®, de la plus 
belle, having been aboliſhed together with the military 
tenures, of which it was a CE 1. Dower by - 
the common law; or that which is before deſcribed. 2. 
Dower by particular cſomꝰ; ag that the wife ſhould 
have half the huſband's lands, or in ſome places the 
whole, and in ſome only a quarter. 3. | 6 ad 
oftium ecclefiae ? ; which is where tenant in fee-ſimple 


hanged in one cart, but the fon 6 4 Rep. 22. 
was ſuppoſed to have furvived ? Co. Litt. 32. 
the father, by appearing to ſtrug- s C. 48, 49. 
gle longeſt ; whereby he became 9 Litt. &. 37. 
ſ:iſcd of an eſtate in fee by ſur- 0 Ibid. & 39. 
vivorſhip, in conſequence of "Ro 
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of full age, openly at the church door, where all mar- 
riages were formerly celebrated, after affiance made and 
fir Edward Coke in his tranſlation of Littleton adds) 
troth plighted between them, doth endow his wife 
with the whole, or ſuch quantity as he ſhall pleaſe, of 
his lands ; at the ſame time ſpecifying and aſcertaining 
the ſame : on which the wife, after her huſband's death, 
may enter without farther ceremony. 4. Dower ex 
affenſu patris * ; which is only a ſpecies of dower ad 
oftium ecclefrae, made when the huſband's father is alive, 
and the fon by his conſent, expreſsly given, endows 
his wife with parcel of his father's lands. In either 
of 3 they muſt (to prevent frauds) be made 
in fact, frae et ad oftium ecc non enim valent fac- 
3 1 * . * . alibi ubi — 
fuere conjugia. a 5 
It hi ons to obſerve the ſeveral revolutions which 
the doctrine of dower has undergone, fince it's intro- 
duction into England. It ſeems firſt to have been of 
the nature of the dower in gavelkind, before-menti- 
oned; wiz. a moiety of the huſband's lands, but for- 
feitable by ineontineney or a ſecond marriage. By the 
famous charter of Henry I, this condition, of widow- 
hood and chaſtity, was only required in caſe the huſ- 
band left any ifſue 3: and afterwards we hear no more 
of it. Under Henry the ſecond, according to Glan- 
vil *, the dower ad oftium eccigſiae was the moſt uſual 
ſpecies of dower; and here, as well as in Normandys, 
it was binding upon the wife, if by her conſented to 
at the time of marriage. Neither, in thoſe days of 
feodal rigor, was the huſband allowed to endow her 
ad oftium ecclefiae with more than the third part of the 
lands whereof he then was ſeiſed, though he might 
endow her with leſs; leſt by ſuch liberal endowments 
the lord ſhould be defrauded of his wardſhips and other 


Lit. &. 40. dem habebit, dum corpus ſuum le- 
2 Bracton. J. 2. c. 49. . 4+ gitime ſervaverit. (Cart. Hen. I. 
3 S mortuo viro uxcr ejus re- A. D. 1101. Introd. to great 
manſerit, et fine liberis fuerit, do- charter. edit. Oxon. pag. iv.) 
tem ſuam habebit 5-—fi vero uxor  1.6.c. 1. K 
cum liberis remanſerit, dotem qui- 5 Gr. Couſtum. c. 101. 
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feodal profits *. But if no ſpecific dotation was made 
at the church porch, then ſhe was endowed by the com- 
mon law of the third part (which was called -her dos 
rationabilis ) of ſuch lands and tenements, as the huſ- 
band was ſeiſed of at the time of the eſpouſals, and no 
other; unleſs he ſpecially engaged before the prieſt to 
endow her of his future acquiſitions 7 : and, if the 
huſband had no lands, an cndowment in goods, chat- 
tels, or money, at the time of eſpouſals, was a bar of 
any dower * in lands which he afterwards acquired ?. 
In king- John's magna carta, and the firſt charter of 
Henry III, no mention is made of any alteration of 
the common law, in reſpe& of the lands ſubje& to 
dower : but in thoſe of 1217, and 1224, it is particu- 
larly provided, that a widow ſhall be entitled for her 
dower to the third part of all ſuch lands as the huſband 
bad held in his life-time * : yet, in caſe of a ſpecific 
endowment of leſs ad oftium eecleflae, the widow had 
ſtill no power to waive it after her huſband's death. 


then they all become liable to 


© BraR. J. 2. c. 39. C. 6 
her dower. When he endowed 


7.De queſtu ſuo. (Glanv. ib.) 


ade terris acquifitis et acquiren- 
dis, (Bract. id.) 7 
- 838 Glanv. c. 2. | 

9 When ſpecial endowments 
were made ad oftium ecclefiae, 
the huſband, after affiance made, 
and troth plighted, uſed to de- 
clare with what ſpecific lands he 
meant to endow his wife, (quod 
dotat cam de tali manerio cum per- 
tinentiis, @c. Brat. ibid.) and 
therefore in the old York ritual 
(Seld. Ur. Hebr. I. 2.c 27.) there 
is, at this part ofthe matrimonial 
ſervice, the following rubric; 
& ſacerdos interroget dotem mulie- 
« ris; et fiterraei in dotem detur, 
« tunc. dicatur pſalmus fe Sc.“ 
When the wife was endowed ge- 
nerally (ubi quis uxorem ſuam do- 
taverit in generali, de omnibus ter- 
ris et tenementis; Bradt. ibid.) 
the huſband ſeems to have ſaid, 
© w:th all my lands and tene- 


her with perſonalty only, he uſed 
to ſay, “ with all my worldly 
4% goods (or, as the Saliſbury ri- 
« tual has it, with all 

« worldly chattel) 1 thee en- 
« dow;'* which intitled the 
wite to her thirds, or pars rati- 
onabilis, of his perſonal eſtate, 
which is provided for by magna 
carta, cap. 26. and will be far- 


ther treated of in the concluding | 


chapter of this book; though 
the retaining this laſt expreſſion 
in our modern liturgy, it of any 
meaning at all, can now refer 


only to the right of maintenance, 


which ſhe acquires during co- 
verture, out of her huſband's 
perſonalty. : 
A. D. 1216. c. 7. edit. Oxon. 
1 Afignetur autem ei pro dete 


fua tertia pars totius terrae mar iri 
ſui quae ſua fuit in vita ſua, niſi 


de minor; dotati fuerit ad oftium 


„ments I thee endow; and ecclgee. c. 7. bid. 


* 
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And this continued to be law, during the reigns of 
Henry III and Edward I *. In Henry IV's time it 
was denied to be.law, that a woman can be endowed 
of her huſband's goods and chattels * : and, under 
Edward IV, Littleton lays it down expreſsly, that a 
woman may be endowed ad oftium ecelgſiae with more 
than a third part“; and ſhall have her election, after her 
huſband's death, to accept ſuch dower or refuſe it, and 
betake herſelf to her dower at common law 5. Which 
ſtate of uncertainty was probably the reaſon, that theſe 
ſpecific dowers, ad oftium ecclefiae and ex afſenſu patris, 
have ſince fallen into total diſuſe. 

I proceed, therefore, to conſider the method of en- 
dowment, or aſſigning dower, by the common law, 
which 1s now the only uſual ſpecies. By the old law, 

ounded on the feodal exactions, a woman could not 
be endowed without a fine paid to the lord: neither 
could ſhe marry again without his licence; leſt ſhe 
ſhould contract herſelf, and ſo convey part of the 
feud, to the lord's enemy ©. This licence the lords 
took care to be well paid for; and, as it ſeems, would 
ſometimes force the dowager to a ſecond marriage, in 
order to gain the fine. But, to remedy theſe oppreſ- 
ſions, it was provided, firſt by the charter of Henry 
T ?, and afterwards by magna carta*, that the widow 
ſhall pay nothing for her marriage, nor ſhall be diſtrein- 
ed to marry afreſh, if ſhe chooſes to live without a 
huſband; but ſhall not however marry againſt the con- 
ſent of the lord; and farther, that nothing ſhall be 
taken for aſſignment of the widow's dower, but that 
fhe ſhall remain in her huſband's capital manſion- houſe 
for forty days after his death, during which time her 
dower ſhall be aſſigned. Theſe forty days are called 
the widow's guarentine; a term made uſe of in law to 
ſignify the number of forty days, whether applied to 
this occaſion, or any other 9. The particular lands, 

> Bract. ubi jupr. Britton. cx 2 bi ſupa, | 
203, 102: Het. J. f. c, 23. . * cap, 7. | | 
21, 12. 9 It ſignifies, in, part. cular, 

E. 9 Hen. IV. 13, 14. the forty days, which perſons 
a q 39. F. N B. 150. corning from inſected countries 
5 Q&. 41. | are obliged to wait, before they 
6 Mirr. c. 1 . 3 - © are permitted to land in England; | 


* 
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to be held in dower, muſt be aſſigned o by the heir of 
the huſband, or his guardian, not only for the fake of 
notoriety, but alſo to entitle the lord of the fee to de- 


mand his ſervices of the heir, in reſpect of the lands 


ſo holden. For the heir by this entry becomes tenant 


— 


thereof to the lord, and the widow is immediate tenant 
to the heir, by a kind of ſubinfeudation, or under: te- 
nancy, completed by this inveſtiture or aſſignment; 


which tenure may ſtill be created, notwithſtanding the 


ſtatute of quia amptores, becauſe the heir parts not with 


the fee-fimple, but only with an eſtate for life. If the 


heir or his guardian do not aſſign her dower within 
the term of quarentine, or do aflign it unfairly, ſhe 
has her remedy at law, and the ſheriff 1s appointed to 
afſign it *. Or if the heir (being under age) or his 
guardian aſſign more than ſhe ought to have, it may 


be afterwards remedied by writ of admeaſurement of 
dower *. If the thing of which ſhe is endowed be 
diviſible, her dower muſt be ſet out by metes ard bounds; 
but if it be indiviſible, ſhe muſt be endowed ſpecial- 


ly ; as of the third preſentation to a church, the third 
toll-diſh of a mill, the third part of the profits of an 


office, the third ſheaf of tithe, and the like 3, 


Upon preconcerted marriages, and in eſtates of 
conſiderable. conſequence, tenancy in dower happens 
very ſeldom ;- for, the claim of the wife to her dower 
at the common law diffuſing itſelf fo extenſively, it 
became a great clog to alienations, and was other- 
wiſe inconvenient to families. Wherefore, ſince the 
alterztion of the antient law reſpe&ing dower ad oftium 
ecclefiae, which hath occaſioned the entire diſuſe of that 


ſpecies of dower, jointures have been introduced in 
their ſtead, as a bar to the claim at common law. 


Which leads me to inquire, laſtly, I 


4. How dower may be barred or prevented. A 
widow may be barred of her dower not only by elope- 


ment, divorce, being an alien, the treaſon of her huſ- 


band, and other diſabilities before- mentioned, but · alſo 
by detaining the title deeds or evidefices of the eſtate 


© Co. Litt. 34, IS 314. Stat. Weſtm. 2. 13 Edw. 
: Thid, J. „ 


; 6. 7. | 
* F. N. B. 148. Finch. I. Co. It. 3a. 
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from the heir, until ſhe reſtores them“: and, by the 
ſtatute of Gloceſter.*, if a dowager alienes the land 
aſſigned her for dowei ſhe forfeits it 1p/o fatto, and the 
heir may recover it by action. A woman alſo may be 
barred of her dower, by levying a fine, or ſuffering a 
recovery of the lands, during her coverture *. But the 
moſt uſual method of barring dowers 1s by jointures, as 
regulated by the ſtatute 27 3 VIII. c. 10. 

A jointure, which, ſtrictly ſpeaking, fignihes a joint 
eſtate, limited to both huſband and wife, but in com- 
mon acceptation extends alſo to a ſole eſtate, limited 
to the wile only, is thus defined by fir Edward Coke 7; 

a competent livelihood of freehold for the wife, of 
« lands and tenements; to take effect, in profit or 

„ poſſeſſion, preſently after the death of the huſband ; 
&« for the life of the wife at leaſt.” This deſcription 
is framed from the purview of the ſtatute 27 Hen. 
VIII. c. io. before-mentioned ; commonly called the 
ſtatute of v/es, of which we ſhall ſpeak fully hereafter. 
At preſent I have only to obſerve, that before the 
making of that ſtatute, the greateſt part of the land 
of England was conveyed to uſes; the property or 
poſſeſſion of the ſoil being veſted in one man, and the 
wſe, or profits thereof, in another; whoſe directions, 
with regard to the diſpoſition thereof, the former was 
in conſcience obliged to follow, and might be com- 
pelled by a court of equity to obſerve. Now, though 
a huſband had the 2 of lands in abſolute fee-fimple, 
yet the wife was not entitled to any dower therein; he 
not being /c;/ed thereof: wherefore it became uſual, on 
marriage, to ſettle by expreſs deed ſome ſpecial eſtate 
to the uſe of the huſband and his wife, for their lives, 
in joint-tenancy, or jointure ; which ſettlement would 
be a proviſion for the wife in caſe ſhe ſurvived her huſ- 
band. At length the ſtatute of uſes ordained, that 
ſuch as had the w/e of lands, ſhould, to all intents and 
purpoſes, be reputed and taken to be abſolutely ſeiſed 
and poſſeſſed of the ſoil itſelf. In conſequence of which 
legal ſeiſin, all wives would have become dowable of 


4 Co. Lit. 39. | C pig. of recov. 66. 
| 3 6 Idw. 3, 4 7. 7 1 laſt. 36. 
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ſuch lands as were held to the uſe of their huſbands, 
and alſo entitled at the ſame time to any ſpecial lands 
that might be ſettled in jointure : had not the ſame ſta- 
tute provided, that upon making ſuch an eſtate in 
jointure to the wife before marriage, ſhe ſhall be for 
ever precluded from her dower*. But then theſe four 
requiſites muſt he punctually obſerved, 1. The join- 
ture muſt take effect immediately on the death of the 


huſband. 


2. It mult be for her own life at leaſt, and 


not pur auter vie, or for any term of years, or other 


ſmaller eſtate. 
other in truſt for her. 


3. It muſt be made to herſelf, and no 
4. It muſt be made, and ſo in 


the deed particularly expreſſed to be (a), in ſatisfaction 
of her whole dower, and not of any particular part of 


it. 


If the jointure be made to her after marriage, 


the has her election after her huſband's death, as in 
dower ad oftium ecclefiae, and may either accept it, or 
refuſe it and betake herſelf to her dower at common 
law; for ſhe was not capable of conſenting to it during 


coverture. 


And if, by any fraud or accident, a join- 


ture made before marriage proves to be on a bad title, 
and the jointreſs is evicted, or turned out of poſſeſſion, 

ſhe ſhall then (by the proviſions of the ſame ſtatute) 

have her dower pro tanto at the common law 9, 


2 4 Rep. 1, 2. 


9 Theſe ſettlements, previous 


to marriage, ſeem to have been 
in uſe among the antient Ger- 
mans, and their kindred nation 
the Gauls. 
tas gives us this account. Do- 
tem non uxor marito, ſed uxori 
« maritus fert: interſunt fa- 
„ rentes et propinqui, et munera 
« probant.”* (de mor. Germ. c. 
18.) And Cæſar (de belle Gal- 
lico, J. 6. c. 18.) has given us 
the terms of a marriage ſettle - 
ment among the Gauls, as nice- 
ly calculated as any modern join- 
ture. Viri, quantas pecunias ab 
« uxoribus dotis nomine acceperunt, 


Of the former Taci- 


6% tantas ex ſuis bonis, aeflimatione 
« fafta, cum dotibus communicant. 
« Hujus omnis pecuniae conjunct im 
&« ratio habetur, fructuſſue ſer- 
« cvantur. Uter eorum vita ſu- 
« feravit, ad eum pars utriujque 


cum fructibus ſuperiorum tempe- 


© rum pervenit. The dauphin's 
commentator on Cæſar ſuppoſes 
that this Gauliſn cuſtom was the 
ground of the new regulations 
made by Juſtinian ( New. 97.) 


with regard to the proviſion for 


widows among the Romans: 
but ſurely there is as much reaſon 
to ſuppoſe, that it gave the hint 
for our ſtatutable jointures. 


(a) Or it may be averred to be, Co. Litt. 36. b. 4 Rep. 3. An 


aſſurance was made to a woman, to the intent it ſhould be for her 
Jointure, but it was net ſo expreſſed in the deed. And the opinion of 
the court was, that it might be averred that it was for a jointure, 
and that ſuch averment was traverſable. Owen, 33. 


142 The Ricurs Boox II. 


There are ſome advantagesattending tenants in dower 
that do not extend to jointreſſes; and ſo vice verſa, 
joiĩntreſſes are in ſome reſpects more privileged than te- 
nants in dower. Tenant in dower by the old common 
law is ſubject to no tolls or taxes; and hers is almoſt 
the only eſtate on which, when derived from the king's 
debtor, the king cannot diſtrein for his debt; if con- 
trated during the covertureꝰ. But, on the other 
hand, a widow may enter at once, without any formal 
proceſs, on her jointure land; as ſhe alſo might have 
done on dower ad oftium ecclefſige, which a jointure in 
many points reſembles ; and the reſemblance was till 
greater, while that ſpecies of dower continued in it's 
primitive ſtate: whereas no ſmall trouble, and a very 
tedious method of proceeding, is neceſſary to compet 
a legal aſſignment of dower *, And, what is more, 
though dower be forfeited by the treaſon of the huſ- 
band, yet lands ſettled in jointure remain unimpeach- 
ed to the widow *, Wherefore fir Edward Coke very 
juſtly gives it the preference, as being more ſure and 
ſafe to the widow, than even dower ad eflium ecclefiae, 
the moſt eligible ſpecies of any. N 


0 Litt 31. f. F N. B. 130. * Co. Lit. 36. 2 147d. 32. 
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CHAPTER THE NIN TU. 


Oo ESTATES I E38S. THAN 
- FREEHOLD. 


Or eſtates that are leſs than freehold, there are 


three ſorts; 
3- Eſtates by ſufferance. 


1, Eſtates for years: 2. Eſtates at will: 


I. An eſtate for years is a contract for the poſſeſſion 
of lands or tenements, for ſome determinate period: 

and it takes place where a man letteth them to another 
for the term of a certain number of years, agreed up- 
on between the leſſor and the lefſee *, and the leſſee en- 


ters thereon ?. 


If the leaſe be but for half a year, or 


a quarter, or any leſs time, this leſſee is reſpected as a 


tenant for years, and is ſtiled ſo in ſome 3 


proceed- 


ings; a year being the ſhorteſt term which the law in 


this caſe takes notice of 3, 
properly, 


And this may, not im- 


lead us into a ſhort digreſſion, concerning 


the diviſion and calculation of time by the Engliſh law. 
"The ſpace of a year is a determinate and well-known 


period, confiſting 3 of 365 days: for, though 


We may here remark, once 
for all, that the terminations of 
—or'“ and ce” obtain, 
in law, the one an active, the 
other a paſſive ſignification ; the 
former uſually denoting the doer 
of any act, the latter him to whom 
it is done. The feoffor is he that 


maketh a feoffment z the feoffee 


is he to whom it is made: the 
donor is one that giveth lands in 
tail; the donee is he who re- 
ceiveth it; he that granteth a 
leaſe is denominated the leſſor; 
and he to whom itis grantedthe 
leſſee. (Litt. Sect. 575 

2 Ibid. 58. 

3 Ibid. 67. 
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in biſſextile or leap years it conſiſts properly of 366, 
yet by the ſtatute 21 Hen. III. the increaſing day in 
the leap-year, together with the preceding day, ſhall 
be accounted for one day only. That of a month is 
more ambiguous : there being, in common uſe, two 
ways of „ months; either as lunar, conſiſt- 
ing of twenty. eight days, the ſuppoſed revolution of 
the moon, thirteen of which make a year: or, as ca- 
lendar months of unequal lengths, according to the 
Julian diviſion in our common almanacs, commencing 
at the calends of each month, whereof in a year there 
are only twelve. A month in law is a lunar month, 
or twenty-eight days, unleſs otherwiſe expreſſed; not 
only becauſe it is always one uniform period, but be- 
cauſe it falls naturally into a quarterly diviſion by 
weeks. Therefore a leaſe for “ twelve months” is 
only for forty-eight weeks; but if it be for “4 
twelvemonth”? in the ſingular number, it is good for 
the whole year. For herein the law recedes from 
it's uſual calculation, becauſe the ambiguity between 
the two methods of computation ceaſes ; it being ge- 
nerally underſtood that by the ſpace of time called 
thus, in the fingular number, a twelvemonth, is meant 
- the whole year, conſiſting of one ſolar revolution. In 
the ſpace of a day all the twenty-four hours are uſual- 
ly reckoned; the law generally rejecting all fractions 
of a day, in order to avoid diſputes'*. Therefore, if 
I am bound to pay money on any certain day, I diſ- 
charge the obligation if I pay it before twelve o'clock 
at night; after which the following day commences, 
But to return to eſtates for years. 
'Theſe eſtates were originally granted to mere farm. 
ers or huſbandmen, who every year rendered ſome 
Equivalent in money, proviſions, or other rent, to the 
_ leffors or landlords ; but, in order to encourage them 
to manure and cultivate the ground, they had a per- 
manent intereſt granted them, not determinable at the 
will of the lord. And yet their poſſeſſion was eſteemed 
of ſo little conſequence, that they were rather conſider- 
ed as the bailiffs or ſervants of the lord, who were ta 


4 6 Rep. 61. s Co. Litt. 135. 
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receive and account for the profits at a ſettled price, 
thait as having any property of their own. - And there- 
fore they were not allowed to have a freehold eſtate : 
but their intereſt (ſuch as it was) veſted after their 
deaths in their executors, who were to make up the _ _ 
accounts of their teſtator with the lord, and his other 
' creditors, and were entitled to the ſtock upon the 
farin. The leſfee's eſtate might alſo, by the antient 
law, be at any time defeated by a common recovery 
| ſuffered by the tenant of the freehold-® 3 which anni- 
hilated all leaſes for years then ſubſiſting, unleſs after - 
wards renewed by the recoveror, whoſe title was ſup- 
poſed ſuperior to his by whom thoſe leaſes were granted, 
While eſtates for years were thus precarious, it 1s ns 
wonder that they were uſually very ſhort, like our mo- 
dern leaſes upon rack rent; and indeed we are told * _ 
that by the ancient law no leaſes for more than forty - 
years were allowable, becauſe' any longer poſſeſſion 
(eſpecially when given without any livery declaring the 
nature and duration of the eſtate): might tend to de- 
feat the inheritance, Yet this law, if ever it exiſted, 
was foon antiquated ; for we may obſerve, in Madox's 
collection of antient inſtruments, ſome leaſes for years 
of a pretty early date, which conſiderably exceed that 
period * ; and long terms, for three hundred years or 
a thouſand, were certainly in uſe in the time of Ed- 
ward III. o, and probably of Edward I*. But cer- 
tainly, when by the ſtatute 21 Hen. VIII. c. 15. the 
termor (that is, he who is entitled to the term of * 
was protected againſt theſe fictitibous recoveries, anc 
his intereſt rendered ſecure and permanent, long terms 
began to be more frequent than before; and were af- 
terwards extenſively introduced, being found extreme» _ 
ly convenient for family ſettlements and mortgages; ' 
| continuing ſubject, however, to the ſame rules of ſuc- 


6 Co. Litt. 46. ; like term. A. D. 1 „„ „ 

- - 7 Mirror..c. 2. J 27. Co. Bid. nb. 248. fol. 148. for filly 

Litt. 45» 46. years, 7 Edw. IV. | 

5 Madox Formulare Anglican. 9 33 Af. pl. 6. Bro. Abr. r. 
ns. fo we 2 for 1 42. ſpoliation. 6. 

eighty 9 21 . 0 mortmain, Ay 
Ibid. no. 245. fel. 146. forthe ' — 
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ceſſion, and with the ſame inferiority to freeholds, as 
when they were little better than tenancies at the will 
of the landlord. PE oF” | 
Every eſtate which muſt expire at a period certain 
and prefixed, by whatever words created, is an eſtate 
for years. And therefore this eſtate is frequently 
called a term, terminus, becauſe it's duration or conti- 
nuance is bounded, limited, and determined: for 
every ſuch eſtate muſt have a certain beginning, and 
certain end.. But id certum eft, quod certum redd; 
poteft'; therefore if a man make a lake to another, for 
ſo many years as J. S: ſhall name, it is a good leaſe for 
ars ; for though it is at preſent uncertain, yet 
when J. S. hath named the years, it is then reduced 
to a certainty. If no day of commencement is named 
in the creation of this eſtate, it begins from the mak- 
ing, or delivery, of the leaſe *. A leaſe for ſo many 
ears as J. S. ſhall live, is void from the beginning *; 
br it is neither certain, nor can ever be reduced to 
a certainty, during the continuance of the leaſe. And 
the ſame doctrine holds, if a parſon make a leaſe of his 
glebe for ſo many years as he ſhall eontinue parſon of 
ale ; for this is ſtill more uncertain. . But a leaſe for 
twenty or more years, if J. S. ſhall ſo long live, or if 
he ſhould ſo long continue parſon, is good * ; for there 
is a certain period fixed, beyond which it cannot laft ; 
though it may determine ſooner, on the death of J. S. 
or his ceaſing to be parſon there. 1 ; 
We have before remarked, and endeavoured to al- 
fign the reaſon of, the inferiority 1n which the law 
places an eſtate for years, when compared with an 
.eftate for life, or an inheritance : obſerving, that an 
eſtate for life, even if it be pur auter vie, is a freehold ; 
but that an eſtate for a thouſand years is only a chat- 
tel, and reckoned part of the perſonal eſtate ®. Hence 
it follows, that a 20s for years may be made to com- 
mencee in futuro, though a leaſe for life cannot. As, 
3f I grant lands to Titius to hold from Michaclmas 
next for twenty years, this is good; but to hold from 


* Co. Litt. 45. 4 Lid. 45. | 
> 6 Rep. 35. | 5 Ibid.” 0 Ke Wy 
3 Co. Lit. 46. | id. 46. . 


* 1 oh, 


Ch. 9. of Taixcs. | 147 


Michaelmas next for the term of his natural life, is 
void. For no eſtate of freehold can commence in fu- 
turo ; becauſe it cannot be created at common law 
without livery of ſeifin, or corporal poſſeſſion of the 
land :. and corporal poſſeſſion cannot be given of an 
eſtate now, which is not to commence now, but here- 
 after?. And, becauſe no livery of ſeifin is neceſſa 
to a leaſe for years, ſuch leſſee is not ſaid to be Filed, 
or to have true legal ſeiſin of the lands. Nor indeed 
does the bare leaſe veſt any eſtate in the leſſee; but 
only gives him a right of entry on the tenement, 
which right is called his intereſt in the term; or intereſſe 
termini; but when he has actually ſo entered, aud 
thereby accepted the t, the eſtate is then, aud 
not before, veſted in him, and he is preſſed, not pro- 
perly of the land, but of the term of years * ; the poſ- 
leſſion or ſeiſin of the land remaining till in him who 
hath the freehold. Thus the word, term, does not 
merely ſignify the time ſpecified in the leaſe, but the 
eſtate alſo and intereſt that paſſes by that leaſe; and 
therefore the ferm may expire, during the continuance ' 
of the time ; as by ſurrender, forfeiture, and the like. 
For which reaſon, if I grant a leaſe to A for the term 
of three years,” and after the expiration of the ſaid 
term to B for ſix years, and A ſurrenders or forfeits 
lis leaſe at the end of one year, B's intereſt ſhall im- 
mediately take effect: bat if the remainder had been 
to B from and after the expiration of the ſaid three 
years, or from and after the expiration of the ſaid tame, 
in this caſe B's intereſt will not commence till the time 
is fully elapſed, whatever may become of A's term. 
. Tenant for term of years hath incident to and inſe- 
parable from his eſtate, unleſs by ſpecial agreement, 
the ſame eſtovers, which we formerly obſerved o that 
tenant for life was entitled to; that is to ſay, houle- 
bote, fire-bote, plough-bote, and hay-bote * ; terme 


4 % 


5 which have been already explained *. 


* 


oh | 
5 Rep. 94. o pag. 126, 
® Co. Litt. 46. 7 Co. Litt. 45. 
Vid. 33% s- 35- 
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With regard to emblements, or the profits of lands 
ſowed by tenant for years, there is this difference be- 
tween him, and tenant for life: that where the term 
of tenant for years depends upon a certainty, as if he 
holds from midſummer for ten years, and in the laſt 
year he ſows a crop of corn, and it is not ripe and cut 
before midſummer, the end of his term, the landlord 

' ſhall have jt ; for the tenant knew the expiration of 

his term, and therefore it was his own folly to ſow 
what he never could reap the profits of). But where 

the leaſe for years depends upon an uncertainty ; as, 

upon the death of the leſſor, . himſelf only tenant 
for life, or being a huſband ſeiſed in right of his wife; 
or if the term of years be determinable upon a life or 

lives; in all theſe caſes, the eſtate for years not being 
certainly to expire at a time forcknown, but merely 
by the act of God, the tenant, or his executors, ſh 
bave the emblements ip the ſame manner that a tenant 

: for life or his executors ſhall be entitled thereto “. 
Not ſo, if it determine by the act of the party him- 
ſell: as if tenant for years docs any thing that amounts 

to a forfeiture : in which caſe the emblements ſhall go 
to the leſſor, and not to the lefſee, who hath deter- 
mined his eſtate by his own default... 

IL. The ſecond ſpecies of eſtates not freehold, are 
eltates, at coil. An eſtate at will is where lauds and 
tenements are let by one man to another, to have and 
to hold at the will of the leſſor; and the tenant by 
force of this leaſe obtains poſſeſſion . Such tenant 
hath no certain indefeaſible eftate, nothing that can 

be aſſigned by him to any other; becauſe the leſſor 
may determine his will, and put him out whenever he 
pleaſes. But every eſtate at will is at the will of both 
parties, landlord and tenant; ſo that either of them 
way determine his will, and quit his connexious with 
the other at his own pleaſure 7. Yet this muſt be 
underſtood with ſome 1eſtriftion. For, if the tenant 
at will ſows his land, and the landlord bef.re the corn 
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is ripe, or before it is reaped, puts him out, yet the 
tenant ſhall have the emblements, and free ingreſs, 


egreſs, and repreſs, to cut and carry away the pro- 


fits . And this for the ſame reaſon, upon which all 
the caſes of emblements turn; viz. the point of un- 
certainty : fince the tenant could not poſſibly know 

when his landlord would determine his will, and there- 
fore could make no proviſion againſt it; and having 
ſown the land, which is for the good of the public, 
upon a reaſonable preſumption, the law will not ſuffer 
him to be a loſer by it. But it is otherwiſe, and upon 
reaſon equally good, where the tenant himſelf deter- 
mines the will ; for in this caſe the landlord ſhall have 
the profits of the land ?. _ | | 


What act does, or does not, amount to a determi. _ 


nation of the will on either fide, has formerly been 
matter of great debate in our courts. But it is now, 
I think, ſettled, that (beſides the expreſs determina- 
tion of the leſſor's will, by declaring that the leſſee 
ſhall hold no longer; which muſt either be made upon 
the land o, or notice muſt be given to the lefſee *) the 
exertion of any act of ownerſhip by the leſſor, as en- 
tering upon the premiſes and cutting timber , taking 
a diſtreſs for rent and impounding it therton ?, or 
making a feoffment, or leaſe for years of the land to 
commence immediately“; any act of deſertion by the 
leſſce, as aſſigning his eſtate to another, or commit- 
ting waſte, which is an act inconſiſtent with ſuch a 
tenure; or, which js inflar onmium, the death or out- 
lawry of either leſſor or lefſee® ; puts an end to or 
determines the eſtate at will, | CHEE 
The law is however careful, that no fudden deter- 
mination of the will by one party ſhall tend to the 
-manifeſt and unforeſeen prejudice of the other. This 
appears in the caſe of emblements before- mentioned; 


and, by a parity of reaſon, the leſſee, after the deter- 


1 Co. Lit. 56. 3 Ihid. 57. Ws 
, — „ 11 Rel. Abr. 860. 2. Lev. 88, 
2 hs. Ce. Litt. 55 
f x Ventr. 248. 6 Rep. 116. Co. Litt. 57. 62, 
Co. Litt. 55. - EEE. 
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mination of the leſſor's will, ſhall have reaſonable in- 
greſs and egreſs to fetch away his goods and utenſils ?. 
And, if rent be payable quarterly or half yearly, and 
the leſſee determines the will, the rent ſhall be paid to 
the end of the current quarter or half-year *, And, 


upon the ſame principle, courts of law have of late 


* 


years leaned as much as poſſible againſt conſtruing de- 
miſes, where no certain term is mentioned, to be te- 
nancies at will; but have rather held them to be te- 
nancies from year to year ſo long as both parties 
pleaſe, eſpecially where an annual rent is reſerved: in 
which caſe they will not ſuffer either party to deter- 
mine the tenancy even at the end of the year, without 
reaſonable notice to the other, which is generally un- 
derſtood to be ſixæ months ?, | | 

There is one ſpecies of eſtates at will, that deſerves 
a more particular regard than any other ; and that is, 
an eſtate held by copy of court roll; or, as we uſu- 
ally call it, a copybold eſtate. This, as was before ob- 
ſerved o, was in it's original and foundation nothin 
better than a mere eſtate at will. But, the kindnels 


and indulgence. of ſucceſſive lords of manors having 


— 


% 


permitted theſe eſtates to be enjoyed by the tenants 
and their heirs, according to particular cuſtoms eſta- 
bliſhed in their reſpective diſtricts; therefore, though 
they till are held at the will of the lord, and ſo are in 

eneral expreſſed in the court rolls to be, yet that will 
is qualified, reſtrained, and limited, to be exerted ac- 
cording to the cuſtom of the manor. This cuſtom, be- 
ing ſuffered to grow up by the lord, is looked upon 
as the evidence and interpreter of his will: his will is 
no longer arbitrary and precarious; but fixed and 
aſcertained by the cuſtom to be the ſame, and no other, 
that has time out of mind been exerciſed and declared 
by kis anceſtors. A copyhold tenant is therefore now 
full as properly a tenant by the cuſtom, as a tenant at 
will; the cuſtom having ariſen from a ſeries of uniform 


tice ſeems to have been required 
to determine it. T. 13 Hen. 
VIII. 155 16, ) 

J pag. 97. 


wills. And therefore it is rightly obſerved by Cal- 
thorpe *, that © copyholders and cuſtomary tenahtg 
« differ not ſo much in nature as in name: for al- 
though ſome be called copy holders, ſome cuſtomary, 
« ſome tenants by the virge, ſome baſe tenants, ſome 
« bond tenants, and ſome by one name and ſome by © 
% another, - yet do they all agree in ſubſtance and 
4 kind of tenure: all the ſaid lands are holden in one 
« general kind, that is, by cuſtom. and continuance | 
« of time; and the diverſity of their names doth not 
« alter the nature of their tenure.”? Te ; 
Almoſt every copyhold tenant being therefore thug 
tenant at the will of the lord according to the cuſtom 
of the manor; which cuſtoms differ as much as the hu- - 
mour and temper of the reſpective ancient lords, (from 
. whence we may account for their great variety) ſuch 
tenant, I ſay, may have, ſo far as the cuſtom war- 
rants, any other of the eſtates or quantities of inter- 
_ eſt, which we have hitherto conſidered, or may heres 
after conſider, and hold them united with this cuſto» 
mary eftate at will. A copyholder may, in many ma- 
nors, be tenant in fee-ſimple, in fee-tail, for life, by 
the curteſy, in dower, for years, at ſufferance, or on 
condition: ſubje& however to be deprived of theſe 
eſtates upon the concurrence of thoſe circumſtances 
which the will of the lord, promulged by immemorial 
cuſtom, has declared to be a forfeiture or abſolute de- 
termination of thoſe intereſts; as in ſome manors the 
want of iſſue,male, in others the cutting down timber, 
the non- payment of a fine, and the like. Yet none of 
theſe intereſts amount to freehold ; for the freehold of 
the whole manor abides always in the lord only *, who 
hath granted out the uſe and occupation, but not the 
corporeal ſeiſin or true legal poſſeſſion, of certain par- 
cels thereof, to theſe his cuſtomary tenants at will. 
The reaſon of originally granting out this compli» = | 
cated kind of intereſt, ſo that the ſame man ſhall, win 
regard to the ſame land, be at one and the ſame time 
| tenant in fee-ſimple and alſo tenant at the lord's will, 


* On copyholds. 52, 54. > Lit. 5 8». 2 Ioft. 225, 


1 
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ſeems to have ariſen from the nature of villenage te- 
nure; in which a grant of any eſtate of freehold, or 
even for years abſolutely, was an immediate enfran- 
chiſement of the villein *. The lords, therefore, though 
they were willing to enlarge the intereſt of their vil 
leins, by granting them eſtates which might endure for 
their lives, or ſometimes be deſcendible to their iffue, 
yet. not caring to manumit them entirely, miglit pro- 
bably ſcruple to grant them any abſolute freehold ; and 
for that reaſon it ſeems-to have been contrived, that a 
power of aer ae at the will of the lord ſhould be 
annexed to theſe grants, whereby the tenants were ſtill 
kept in a ſtate of villenage, and no freehold. at all was 
conveyed to them in their reſpective lands: and of 
courſe, as the freehold of all lands muſt neceſſarily reſt 
and abide ſomewhere, the law ſuppoſed it {till to con- 
tinue and remain iu the lord. 52 when theſe 
villeins became modern copyholders, and had acquired 
by cuſtom a ſure and indefeaſible eſtate in their lands, 
on performing their uſual ſervices, but yet continued 
to be ſtiled tn their admiſſions tenants at the will of the 
lord, —the law ſtill fuppoſed it an abſurdity to allow, 
that ſuch as were thus nominally tenants at will could 
have any freehold intereſt ; and therefore continued 
and now continues to determine, that the freehold- of 
lands ſo holden abides in the lord of the manor, and 
not in the tenant ; for though he really holds to him 
aud his heirs for ever, yet he is alſo ſaid to hold-at . 
another's will. But with regard to certain other co- 
pyholders, of free or privileged tenure, which are de- 
rived from the ancient tenants in villein-ſocage *, and 
are not ſaid to hold at the will of the lord, but only ac- 
cording to the cuſlom of the manor, there is no ſuch abſur- 
dity in allowing them to be capable of enjoying a free- 
hold intereſt : and therefore the law doth not ſuppoſe 
the freehold of ſuch lands to reſt in the lord of whom 
they are holden, but in the tenants themſelves 5 ; who 
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. 3 Mirr. c. 2. F. 28. Litt. &. 2. 17. tenant per copie. 22. 9 Re 
204, 5, 6. e 76. Co. Litt. 59. Co. Copyh. 
4 See page 99, Cc. 32. Cro. Car. 229. 1 Roll. Abr. 
5 Fitz. Ar. tit. corone. 310. 562. 2 Ventr. 143. Carth 432, 
ouſtom. 12 Bro. Abr, tit. cuſtom, Lord Raym. 1225. 4 


„ ore, a1 


are ſometimes called cuſlomary freeholders, being allow- 
ed to have a frechold intere/?, though not a Fechold 
D „ 92 
However, in common caſes, copyhold eſtates are 
ſtill ranked (for the reaſons above-mentioned) amon 
tenancies.at will ; though cuſtom, which 1s the life of 
the common law, has eſtabliſhed a permanent property 
in the copyholders, who were formerly nething bet- 
ter than bondmen, equal to that of the lord himſelf, 
in the tenements holden of the manor : ' nay ſometimes 
even ſuperior ; for we may now look upon a copyholder 
of inheritance, with a fine certain, to bs little inferior 
to an abſolute freeholder in point of intereſt, and in 
other reſpects, particularly in the clearneſs and ſecurity 
of his title, to be frequently in a better ſituation. 
III. An eſtate at fufferance, is where one comes in- 
to poſſeſſion of land by lawful title, but keeps it after- 
wards without any title at all. As if a man takes a 
leaſe for a year, and, after the year is expired, conti- 
nues to hold the premiſes without any freſh leave from 


the owner of the eſtate. Or, if a man maketh a leaſe 


at will, and dies, the eſtate at will is thereby deter- 
mined : but if the tenant continueth poſſeſſion, he is 
tenant at ſufferance . But, no man can be tenant at 
ſufferance againſt the king, to whom no /aches, or ne- 
le&, in not entering and ouſting the tenant, is ever 
imputed by law: but his tenant, fo holding over, is 
conſidered as an abſolute intruder . But, in the caſe 
of a ſubjeR, this eſtate may be deſtroyed whenever 
the true owner ſhall make an actual entry on the lands 
and ouſt the tenant ; for, before entry, he cannot 
maintain an action of treſpaſs againſt the tenant by 
ſufferance, as he might againſt a ſtranger ® : and the 
reaſon is, becauſe the tenant being once in by a law- 
ful title, the law (which preſumes no wrong in any 
man) will ſuppoſe him to continue upon a title equally 
| lawful; unleſs the owner of the land by ſome public 
and avowed act, ſuch as entry is, will declare his gon- 
tinuance to be tortious, or, in common language, 
wrongful, HG 3 
6 Co. Litt. 57. „ 
E | 
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Thus ſtands the law, with regard to tenants by ſuf. 
ferance ; and landlords are obliged in theſe caſes to 
make formal entries upon their lands“, and recover 


poſſeſhon by the legal proceſs of ejectment: and at 


Book II. 
% 


the utmoſt, by the common law, the tenant was bound 


to account for the profits of the land ſo by him de- 
tained. ” But now, by ſtatute 4 Geo. II. c. 28. in 
cafe any tenant for life or years, or other per. on claim- 
ing under or by colluſion with ſuch tenant, ſhall wil- 
fully hold over after the determination of the term, 
and demand made and- notice in writing given, by 
him to whom the remainder or reverſion of the pre- 
miſes ſhall belong, for delivering the poſſeſſion there- 
of; ſuch perſon, ſo holding over or keeping the other 


out of poſſeſſion, ſhall pay for the time he detains the. 
lands, at the rate of double their yearly value. And, 


by ſtatute 11 Geo. II. c. 19. in caſe any. tenant, 
having power to determine his leaſe, ſhall give notice 
of his intention to quit the premiſes, and ſhall-not de- 
liver up the poſſeſſion at the time contained in ſuch no- 
tice, he ſhall thenceforth pay double the former rent, 
for ſuch time as he continues in poſſeſſion. Theſe ſta- 
tutes have almoſt put an end to the practice of tenancy 


by ſufferance, unleſs with the tacit conſent of the 


owner of the tenement. ks | 


9 5 Mod. 384. 
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"CHAPTER THE TENTH« 


or ESTATES uro CONDITION: | 


Beswes the ſeveral diviſions of eſtates, in point Is 


of intereſt, which we have conſidered in the three 


preceding chapters, there is alſo another ſpecies ſtill _ 


remaining, which is called an eſtate upon condition; be» + 
ing ſuch whoſe exiſtence depends upon the happening 
or not happening of ſome . uncertain event, whereby 
the eſtate may be either originally created, or enlarg- 
ed, or finally defeated*. And theſe conditional eſtates 
I have choſen to reſerve till laſt, becauſe they are in- 
deed more properly qualifications of other eſtates, than 
a diſtinct ſpecies of themſelves ; ſeeing that any quan- 
tity af intereſt, a fee, a freehold, or a term of years, 
may depend upon theſe proviſional reſtrictions. Eſtates - 
then upon condition, thus underſtood, are of two ſorts: 
1. Eſtates upon condition implied : 2. Eſtates upon 
condition expreſſed: under which laſt may be included, 
F 3. Eſtates held in vadio, gage, or pledge 4. Eſtate 
* ate mercebant or flatute ſtaple: 5. Eſtates h 
by glagit. . | 9 
I. Eftates upon condition implied in law, are where 
za grant of an eſtate has a condition annexed to it in- 
ſeparably, from it's eſſence and conſtitution, although 
no condition be expreſſed in words. As if a grant 
.be made to a man of an office, generally, without 
adding other words; the law tacitly annexes hereto a 
Tecret condition, that the grantee ſhall duly execute 


his office *, on breach of which condition it is lawful 


Jor the grantor, or his heirs, to ouſt him, and grant 
Co. Litt. 207. 2 Un. 6. 478. | | 
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it to another perſon 3, For- an office, either public 
or private, may be forfeited by miſ-yſer or non-uſer, 
both of which are breaches of this implied condition. 
1. By miſcuſer, or abuſe; as if a judge takes a bribe, 
or a park-keeper kills deer without authority. 2. By 
non-uſer, or negle& ; which in public offices, that con- 
cern the adminiſtration of juſtice, or the common- 
wealth, is of itſelf a direct and immediate cauſe of 
forfeiture : but non-uſer of a private office is no cauſe 
of forfeiture, unleſs ſome ſpecial damage is proved 
to be occaſioned thereby. For in the one caſe de- 
lay muſt neceſſarily be occaſioned in the affairs of the 
public, which require a conſtant attention : but, pri- 
vate offices not requiring fo regular and unremitted a 
ſervice, the temporary . ge of them is not neceſſa- 
rily uctive of miſchief: upon which account ſome 
ſpecial loſs muſt be proved, in order to vacate theſe. 
Franchiſes alſo, being regal privileges in the hands 
of a ſubject, are held to be granted on the ſame con- 
dition of making a proper uſe of them; and there- 
fore they may be loſt and forfeited, like offices, either 
by abuſe or by negle& *. | 
| + yon the ſame principle proceed all the forfeitures 
which are given by law of life eftates and others; for 
any acts done by the tenant himſelf, that are incompa- 
tible with the eſtate which he holds. As if tenants 
for life or years enfeoff a ſtranger in fee-fimple : this 
is, by the common law, a forfeiture of their ſeveral 
geſtates; being a breach of the condition which the 
law annexes thereto, viz. that they ſhall not attempt 
1 to create a greater eſtate than they themſelves are en- 
1 tttled to. 80 if any tenants for years, for life, or in 
. fee, commit a felony; the king or other lord of the 
fee is entitled to have their tenements, becauſe their 
eſtate is determined by the breach of the condition, 
& that they ſhall nat commit felony,” which the law 
tacitly annexes to every feodal donation, 
II. An eſtate on condition expreſſed in the grant it- 
ſelf, is where an eſtate is granted, either in fee-ſimple 
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or otherwiſe, with an expreſs qualification annexed, 
_ whereby the eſtate granted ſhall either commence, be. 


enlarged, or be defeated, upon performance or breach of 


_ ſuch qualification or condition. 'Theſe conditions 


are therefore either precedent, or ſubſequent. Precedent 


are ſuch as muſt happen or be performed before the 


eſtate can veſt or be enlarged: ſubſequent are ſuch, by 


the failure or non-performance of which an eſtate 1- 
ready veſted may be defeated. Thus, if an eſtate for 


life be limited to A upon his marriage with B, the 


marriage is a precedent condition, and till that hap- 
pens no eſtate* is veſted in A. Or, if a man grant to 
his leſſee for years, that upon payment of a hundred 
marks within the term he ſhall have the fee, this alſo 
is a condition precedent, and the fee-fimple paſſeth not 
till the hundred marks be paid ®. But if a man grant 
an eſtate in fee-ſimple, reſerving to himſelf and his 


heirs a certain rent; and that, if ſuch rent be not paid 
at the times limited, it ſhall be lawful for him and his 


heirs to re-enter, and avoid the eſtate: in this caſe the 
2 and his heirs have an eſtate upon condition 
u 


bſequent, which is defeaſible if the condition be not | 


ſtrictly performed . To this claſs may alſo be referred 
all baſe ſees, and fee-ſimples conditional at the common 


law *. Thus an eſtate to a man and his heirs, tenants _ 


of the manor of Dale, is an eſtate on condition that he 
and his heirs continue tenants of that manor. And 
ſo, if a perſonal annuity be granted at this day to a 
man and the heirs of his body; as this is no tenement: 


within the ſtatute of Weſtminſter the ſecond, it re- 


mains, as at common law, a fec-fimple on condition 


that the grantee has heirs of his body. Upon the . 


| ſame principle depend all the determinable eſtates of 
freehold, which we mentioned in the eighth chapter: 
ar durante viduitate, r : theſe are eftates upon condi- 
tion that the grantees do not. marry, and the like. 
And, on the breach of any of theſe ſubſequent con- 


ditions, by the failure of theſe contingencies ; by the. 


en 
s Show. Parl. Caf. 83, Sc. See pag. x12, 113, 114. 
9 Co. Litt. 117. by I NOPE Tu ME bo 


Vor. II. EIS 


_— — 3 ä 2 
« + * 3 ; 


G. i of Things. 157 


„ 
— i 


— 


5 * 
— * — — wa! 
. — * 
» pu p 


4 8 n ee ens a afrus a we” ® 
+ O— OT el ace, 
— — — 2 — — _ — 
— > — . en — 
— — » — — 4 
— 2 bd $4 - "404 — DR 
x K — * q — 
{1 SD n N * F 


158 | Die Ricurs. Boos IL. 


antee's not continuing tenant of the manor of Dale, 
* not having heirs of his body, or by not continuin 
ſole; the eſtates which were reſpectively veſted in =E 
grantee are wholly determined and void. _ 

A diſtin&ion is however made between a condition in 
deed and a limitation, which Lattleton “ denominates al- 
ſo a condition in law. For when an eſtate is ſo ex- 
preſsly confined and limited by the words of it's crea» 
tion, that it cannot endure for any longer time than till 
the contingency happens upon which the eſtate is to 
fail, this is denominated a limitation: as when land is 
granted to a man, /o long as he is parſon of Dale, or 
evhile he continues unmarried, or until out of the rents 
and profits he ſhall have made 5oo/. and the like“. 
In ſuch caſe the eſtate determines as ſoon as the con- 
tingeney happens, (when he ceaſes to be parſon, mar- 
ries a wife, or has received the 500.) and the next ſub- 
ſequent eſtate, which depends upon ſuch determination, 
becomes immediately veſted, without any act to be 
done by him who is next in expectancy. But when 
an eſtate is, ſtrictly ſpeaking, upon condition in deed 


(as if granted expreſsly upon condition to be void upon 


the payment of 40l. by the grantor, or ſo that the 
grantee continues unmarried, or provided he goes to 
York, Sc.“) the law permits it to endure beyond the 

time when ſuch contingency happens, unleſs the gran- 


tar or his heirs or aſſigns take advantage of the breach 


of the condition, and make either an entry or a claim 
in order to avoid the eſtate 5. Yet, though ſtrict words 
of condition be uſed in the creation of the eſtate, if 
on breach of the condition the eſtate be limited over 


| to a thivd perſon, and does not immediately revert to 
the grantor or his repreſentatives, (as if an eſtate be 


granted by A to B, on condition that within two years 
B intermarry with C, and on failure thereof then to D 
and his heirs) this the law conſtrues to be a limitation 


and not a condition *: becauſe, if it were a condition, 


then, upon the breach thereof, only A or his repre- 


2 F. 380. 2 Ink. 234. S Litt, & 347. Stat. 32 Hen. 
3 10 Rep. 41. | VIII. c. 34- 
4 id. 42. # 6 x Ventr, 202. 
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ſentatives could avoid the eſtate by entry, and ſo D's 
remainder might be defeated by their neglecting to en- 
ter; but, when it is a limitation, the eſtate of B de- 
termines, and that of D commences, and he may enter 

on the lands, the inſtant that the failure happens. 8 
alſo, if a man by his will deviſes land to his heir at 

law, on condition that he pays a ſum of money, and 
for non-payment deviſes it over, this ſhall be conſider- 

ed as a limitation; otherwiſe no advantage could be 
taken of the non-payment, for none but the heir him- 
ſelf could have entered for a breach of condition “. 

In all theſe inftances, of limitations or conditions 
ſubſequent, it is to be obſerved, that ſo long as the 
condition, either expreſs or implied, either in deed or 
in law, remains unbroken, the grantee may ** an 
eſtate of freehold, provided the eſtate upon which 

ſuch condition is annexed be in itſelf of a frechold na- 

ture; as if the original _ expreſs either an eſtate 

of inheritance, or-for life, or no eſtate at all, which 

is conſtructively an eftate for life. For the hreach of 
theſe condirions being contingent and uncertain, tlus 
uncertainty preſerves the freehold* ; becauſe the eſtate 
is capable to laſt for ever, or at leaſt for the. life of the 
tenant, ſuppofing the condition to remain unbroken. 
But where the eſtate is at the utmoſt a chattel intereſt, 
which muſt determine at a time certain, and may de- 
termine ſooner, (as a grant for ninety-aine years, pro- 
vided A, B, and C, or the ſurvivor of them, ſhall ſo -, 
long live) this ſtill continues a mere chattel, and is not, 

o ſuch it's uncertainty, ranked among eſtates of free- 

hold. | Fn SH 9; 

Theſe expreſs conditions, if they be impoſſible at the 
time of their creation, or afterwards become impoſſible 
oy the act of God or the act of the feoffor himſelf, or 
if they be contrary to lax, or repugnant to the nature 
of the eſtate, ' are void. In any of which caſes, 
if they be conditions ſubſequent, that is, to be per- 
formed after the eſtate is veſted, the eſtate ſhall be- 
come abſolute in the tenant. As, if a feoffment de 


7 Cro. Eliz. 205. 1 Roll. Abr. 411. 5 Co. Litt. 42. 
Pa 
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made to a man in fee-ſimple, on condition that unleſs 
he goes to Rome in twenty-fzur hours; or unleſs he 
marries with Jane S. by ſuch a day; (within which 
time the woman dies, or the feoffor marties her him- 
ſelf) or unleſs he kills another; or in caſe he alienes in 
fee; that then and in any of ſuch caſes the eſtate ſhall 
be vacated and determine: here the condition is void, and 
the eſtate made abſolute inthe feoffee. For hehath by the 
grant the eſtate veſted in him, which ſhall not be defcated 
aiterwards by a condition either impoſſible, illegal, or 
repugnant ?, But if the condition be precedent, or to 
be performed before the eſtate veſts, as a grant to a 
man that, if he kills another or goes to Rome ina 
day, he ſhall have an eſtate in fee; here, the void con- 
dition being precedent, the eſtate which depends there- 
on is alſo void, and the grantce ſhall take nothing by 
the grant : for he hath no eſtate until the condition 
performed “. | 5 . 
There are ſome eſtates defeaſible upon condition ſub- 
ſequent, that require a more peculiar notice. Such 
III. Eſtates held in vadio, in gage, or pledge; which 
are of two kinds, vivum vadium, or living pledge; and 
mortuum vadium, dead pledge, or mortgage. 
 Froum vadium, or living pledge, is when a man 
borrows a ſum (ſuppoſe 200.) of another; and grants 
him an eſtate, as, of 2o/. per annum, to hold till the rents 
and profits ſhall repay the ſum ſo borrowed. This is 
an eſtate conditioned to be void, as ſoon as ſuch ſum 
is raiſed. And in this caſe the land or pledge is ſaid 
to be living : it ſubſiſts, and ſurvives the debt; and, 
immediately on the diſcharge of that, reſults back to 
the borrower *. But mortuum vadium, a dead pledge, 
or mortgage, (which is much more common than the 
other) is where a man borrows of another a ſpecilic 
ſum (e. g. 200/.) and grants him an eſtate in fee, 
on condition that if he, the mortgagor, ſhall repay 
the mortgagee the ſaid ſum of 200/. on a certain day 
mentioned in the deed, that then the mortgagor may 
1e-21ter on the eſtate ſo grauted in pledge; or, as 


| 5 Co. Litt 206. bid. 208. 
9 Bi. | | 
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is now the more uſual way, that then the mortga- 
gee ſhall reconvey the eſtate to the mortgagor; in 
this caſe the land, which is ſo put in pledge, is by 
law, in caſe of non-payment at the time limited, for 
ever dead and gone from the mortgagor; and the 
mortgageeꝰs eſtate in the lands is then no longer con- 
ditional, but abſolute. But, ſo long as it continues 
conditional, that is, between the time of lending the 
money, and the time allotted for payment, the mort- 

gee is called tenant in mortgage. But, as it was 
formerly a doubt, whether, by —_ ſuch eſtate in 
fee, it did not become liable to the wile's dower, and 
other incumbrances, of the mortgagee (though that 
doubt has been long ago pt, by our courts of 
equity *) it therefore became uſual to grant only a long 
term of years, by way of mortgage; with condition 
to be void on re- payment of. the mortgage- money: 
which courſe has been ſince pretty generally conti- 
nued, principally becauſe on the death of the mort- 
gagee ſuch term becomes veſted in his perſonal repre- 
— who alone are entitled in equity to receive 
the money lent, of whatever nature the mortgage may 
happen to be. e 

As ſoon as the eſtate is created, the mortgagee may 
immediately enter on the lands; but is liable to be 
diſpoſſeſſed, upon performance of the condition by 
payment of the mortgage-money at the day limited. 
And therefore the uſual way is to agree that the 
mortgagor ſhall hold the land till the day aſſigned for 
payment; when, in caſe of fa;lure, whereby the eſtate 
becomes abſolute, the mortgagee may enter upon it 
and take. poſſeſſion, without any poſſibility at law of 
being afterwards evicted by the mortgagor, to whom 
the land is now for ever dead. But here again the 
courts of equity interpoſe; and, though a mortgage 
be thus forfeited, and the eſtate abſolutly veſted in 
the mortgagee, at the common law, yet they will con- 
ſider the real value of the tenements compared with 
the ſum borrowed. And, if the eſtate be of greater 


> Litt. F. 332. 570 4 Hardr. 466, | 
Aid. F. 357. Cro. Car. 191. ö 
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value than the ſuin lent thereon, they will allow the 


mortgagor at any reaſonable time to recall or redeem 


his eſtate; paying to the mortgagee his principal, in- 
tereſt, and expenſes: for otherwiſe, in ſtrictneſs of 
law, an eſtate worth 1000/. might be forfeited for 


non-payment of 1000. or a leſs ſum. This reaſonable 


advantage, allowed to mortgagors, is called the equity 


of redemption : and this enables a mortgagor to call on 
the mortgagee, who has poſſeſſion of his eſtate, to 


deliver it back and account for the rents and profits 


received, on payment of his whole debt and intereſt ; 
thereby turning the mortuum into a kind of vivum va- 
dium. But, on the other hand, the mortgagee may 
either compel the ſale of the eſtate, in order to get 
the whole of his money immediately; or elſe call upon 
the mortgagor to redeem his eſtate preſently, or, in 
default thereof, to be for ever forecloſed from redeeming 
the ſame; that is, to loſe his equity of redemption with- 
out poſſibility of reca'l. And alſo, in ſome cafes of 


_ fraudulent mortgages *, the fraudulent mortgagor for- 
feits all equity of redemption whatſoever. It is not 


however ufual for mortgagees to take poſſeſſion of the 
mortgaged eſtate, unleis where the ſecurity is precari- 


'- ous, or ſmall; or where the mortgagor neglects even 
the payment of intereſt : when the mortgagee is fre- 


quently obliged to bring an eje&ment, and take the 
land into his own hands, in the nature of a pledge, or 
the pignue of the Roman law: whereas, while it re- 
mains in the hands of the mortgagor, it more reſem- 


bles their bypotheca, which was where the poſſeſſion of 


the thing pledged remained with the debtor ?. But, 


by ſtatute 7 Geo. II. c. 20. after payment or tender 


by the mortgagor of principal, intereſt, and coſts, 
the mortgagee can maintain no ejectment; but may 
be compelled to re- aſſign his ſecurities. In GlanviPs 
time, when the univerial method of conveyance was 
by livery of ſeiſin or corporal tradition of the lands, 
u gage or pledge of lands was good unleſs poſſeſſion 


s Stat. 4& 5 W. & M. c. 16. cam, gude ſine traditione nuda con- 
6 Pignaris appellazione eam wentione tenetur, proprie hypothe- 
7reprie rem cantineri dicimus, quae cas appellaticne contineri dicimus. 


l e. im traditur crediteri. At Inft. I. 4. f. -6. F. 7. 
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was alſo delivered to the creditor; */ non ſequatur ip» _ 
© us vadii traditio, curia domini regis hujuſmodi priva- 
* tas conventiones tueri non ſolet: for which the reaſon 
given is, to prevent ſubſequent and fraudulent pledges - 
of the ſame land: cum in tali caſu poſit eadem res plu- 
„ ribus aliis creditoribus tum prius tum poſlerius invadia- 
« 557,” And the frauds which have ariſen, ſince the 
exchange of theſe public and notorious conveyances 
for more private and ſecret bargains, have well/evinced 
the wiſdom of our antient law. © ee 
Iv. A fourth ſpecies of eſtates, defeaſible on con- 
dition ſubſequent, are thoſe held by /fatute mercbant, 
and ſlatute ; which are very nearly related to the 
vi vum v before - mentioned, or eſtate held till the 
profits thereof ſhall. diſcharge a debt liquidated or 
aſcertained. For both the ſtatute merchant and ſta- 
tute ſtaple are ſecurities for money; the one entered 
into before the chief magiſtrate of ſome trading town, 
purſuant to the ſtatute 13 Edw. I. de mercatoribus, and 
thence called a ſtatute merchant; the other purſuant 
to the ſtatute 27 Edw. III. c. g. before the mayor of 
the ſtaple, that is to ſay, the grand mart for the prin- 
cipal commodĩties or manufactures of the kingdom, for- 
merly held by act of parliament in certain trading 
towns , from whence this ſecurity is called a ſtatute 
ſtaple. They are both, I ſay, ſecurities for debts ac- 
knowledged to be due; and originally permitted only 
among traders, for the benefit of commerce; whereby 
not only the body of the debtor may be impriſoned, 
and his goods ſeiſed in ſatisfaction of the debt, but al- 
ſo his lands may be delivered to the creditor, till out 
of the rents and profits of them the debt may be ſatis- 
fied: and, during ſuch time as the creditor ſo holds 
the lands, he is tenant by ſtatute merchant or ſta- 
tute ſtaple. There is alſo a ſimilar ſecurity, the re- 
cognizance in the nature of a ſtatute ftaple, acknow- 
' leged before either of the chief juſtices, or (out of 
term) before their ſubſtitutes, the mayor of the ſtaple 
at Weſtminſter and the recorder of London; whereby 
the benefit of this mercantile tranſaction is extended 


71.10; c. $: N See book I. c. 8. 
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to all the king's ſubjects in general, by virtue of the 
ſtatute 23 Hen. VIII. c. & amended by 8 Geo. I. c. 
25. which direct ſuch r ee to be enrolled and 
certified into chancery. But theſe by the ſtatute of 
frauds, 29 Car. II. c. 3. are only binding upon the 
lands in the hands of bona fide purchaſors, from the 
day of their enrolment, which is ordered to be mark - 
ed on the record. | | | | 
V. Another ſimilar conditional eſtate, created by 
operation of law, for ſecurity and ſatisfaction of debts, 
is called an eftate by egit. What an elegit is, and 
why ſo called, will be explained in the third part of 
theſe commentaries. At preſent I need only mention, 
that it is the name of a writ, founded on the ſtatute ? 
of Weſtm. 2. by which, after a plaintiff has obtained 
— — for his debt at law, the ſheriff gives him 
poſſeſſion of one half of the defendant's lands and te- 
nements, to be occupied and enjoyed, until his debt 
and damages are fully paid: and, during the time he 
ſo holds them, he is called tenant by e/epit. It is eaſy 
to ohſerve, that this is alſo a mere conditional eſtate, 
defeaſible as ſoon as the debt is levied. But it is re- 
markable, that the feodal reſtraints of alienating lands, 
and charging them with the debts of the owner, were 
ſoſtened much earlier and much more effectually for 
the benefit of trade and commerce, than for any other 
conſideration. Before the ſtatute of quia emptores o, 
1t 1s generally. thought that the. proprietor of lands 
was enabled to alienate no more than a moiety of 
them: the ſtatute therefore of Weſtm. 2. permits on- 
ly ſo much of them to be affected by the proceſs of 
law, as a man was capable of alienating by his own deed. 
But by the ſtatute de mercatoribus (paſſed in the ſame 
year ') the whole of a man's lands was liable to be 
pledged in a ſtatute merchant, for a debt contracted 
in trade; though only half of them was liable to be 
taken in execution for any other debt of the owner. 
I ſhall conchude what I had to remark of theſe 
eſtates, by ſtatute merchant, ſtatute ſtaple, and egit, 


1 B. I. c. 2. 3 Edw. I. 
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with the obſervation of ſn Edward Coke, © Theſe 
« tenants have uncertain intereſts in lands and tene- 
« ments, and yet they have but chattels and no free- 
« holds ;”” (which makes them an exception to the 
general rule) “ becauſe though they may hold an 
« eſtate of inheritance, or for life, ut liberum tenemen- 
« zum, until their debt be paid; yet it ſhall go to 
« their executors : for ut is ſimilitudinary; and though, 
4 to recover their eſtates, they ſhall have the ſame re- 
* medy (by aſſiſe) as a tenant of the freehold ſhall 
« have s, yet it is but the ſimilitude of a freehold, 
« and nullum ſimile eft idem. This indeed only proves 
them to be chattel intereſts, becauſe they go to the 
executors, which is inconſiſtent with the nature of a2 
freehold : but it does not aſſign the reaſon why theſe 
eſtates, in contradiſtinction to other uncertain intereſts, 
ſhall veſt in the executors of the tenant and not. the 
heir ; which is probably onng to this: that, being a 
ſecurity and remedy provided for perſonal debts due to 
the deceaſed, to which debts the executor 1s entitled, 
the law has therefore thus directed their ſucceſſion 
as judging it reaſonable, from a principle of natural 
equity, that the ſecurity and remedy ſhould. be veſted 
in thoſe to whom the debts if recovered would be- 
long, For, upon the ſame principle, if lands be de- 
viſed to a man's executor, until out of their profits 
the debts due from the teſtator be diſcharged, this in- 
tereſt in the lands ſhall be a chattel intereſt, and on 
the death of ſuch executor ſhall go to his executor “: 
becauſe they, being liable to pay the original teſtator's 
- debts, ſo far as his aſſets will extend, are in reaſon en- 
_ titled to poſſeſs that fund, out of which he has direct- 
ed them to be paid. i 5 
| ws. | 24 
21 Inſt, 42, 43. bref de novele diſſeiſine, auxi fie 
3 The mon the ſtatute de — de e fe 
 mnercatqribus are, ie porter . Co. Litt. 42. 


The Riours 


* 


| CHAPTER THE ELEVENTH. 


er ESTATES 1x POSSESSION, 
REMAIN DER, axp REVERSION. | 


Hirar RTO we have conſidered eſtates folely 
with regard to their duration, or the guantily of intereff 
which the owners have therein. We are now to con- 
fider them in another view ; with regard to the time 
of their enjoyment, when the actual pernancy of the pro- 
fits (that is, the taking, perception, or receipt, of 
the rents and other advantages ariſing therefrom) be- 
gins. Eſtates therefore, with reſpect to this conſider- 
ation, may either be in poſefſron, or in expedlancy and 
of expectancies there are two ſorts; one created by 
the act of the parties, called a remaizder ; the other by 
act of law, and called a reverſian. 

I. Of eſtates in paſſeſſion, (which are ſometimes 
called eſtates executed, whereby a preſent intereſt paſſes 
to and reſides in the tenant, not depending on any 
ſubſequent circumſtance or contingency, as in the caſe 
of eſtates executory ) there is little or nothing peculiar 
to be obſerved. All the eſtates we have hitherto 
ſpoken of are of this kind ; for, in laying down gene- 
ral rules, we uſually apply them to ſuch eſtates as are 
then aQually in the tenant's poſſeſſion. But the doc- 
trine of eſtates in expectancy contains ſome of the 
niceſt and moſt abſtruſe learning in the Eugliſh law. 
Theſe will therefore require a minute diſcuflion, and 
demaud ſome degree of attention. | 5 


II. An eftate then in remainder may be defined to 
be, an eſtate limited to take effect and be enjoyed af- 
ter another eſtate is determined. As if a man ſeiſed 
in fee-ſimple granteth lands to A for twenty years, 


and, after the determination of the ſaid term, then to 


B and his heirs for ever: here A is tenant for years, 


remainder to B in fee. In the firſt place an eſtate for 


ars is create dr carved ont of the fee, and given to 


A; and the reſidue or remainder of it is given to B. 


But both theſe intereſts are in fact only one eſtate; - 


the preſent term of years and the remainder afterwards, 
when added together, being equal only to one eſtate in 
fee *. They are indeed different parts, but they con- 
ſtitute only one whole : they are carved out of one 
and the ſame inheritance : they are both created, and 
may both ſubſiſt, together; the one in poſſeſſion, the 
other in expcRancy. 80 if land be granted to A for 


twenty years, and after the determination of the ſaid 
term to B for life; and after the determination of B's 


eſtate for life, it be limited to C and his heirs for ever: 
this makes A tenant for years, with remainder to B 
for life, remainder over to C in fee. Now here the 


eſtate of inheritance undergoes a diviſion into three 


portions : there is firſt A's eſtate for years carved out 


of it; and after that B's eſtate for life; and then the 
whole that remains is limited to C and his heirs. And 


here alſo the firſt eſtate, and both the remainders, for 


life and in fee, are one eſtate only; being nothing but 
parts or portions of one entire inheritance ; and if there 
were a hundred remainders, it would ſtill be the ſame 


thing; upon a principle grounded in mathematical 
truth, that all the parts are equal, and no more than 
equal, to the whole. And hence alſo it is eaſy top col- 
lect, that no remainder can be limited after the grant of 


an eſtate in fee - ſimple *: becauſe a fee- ſimple is the _ 


higheſt and largeſt eſtate, that a ſubject is capable of 
enjoying; and he that is tenant in fee hath in him the 


evhole of the eſtate: a remainder therefore, which is 
only a portion, or refiduary part, of the eſtate, cannot 


be reſerved after the whole is diſpoſed of. A parti- 
o. Litt. 143. 1 Plowd. 29. F Vaugh. 269. 
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cular eſtate, with all the remainders expectant thereon, 
is only one fee-fimple; as 400. is part of 100/. and 600. 
is the remainder of it: wherefore, after a fee-fimple 
once veſted, there can no more be a remainder limited 
thereon, than after the whole 100/. is appropriated 
there can be any reſidue ſubſiſting. | 
Thus much being premiſed, we ſhall be the better 
enabled to comprehend the rules that àre laid down 
by law to be obſerved in the creation of remainders, 
aud the reaſons upon which thoſe ralcs are founded. . 
1. And, firſt, there muſt neceſſarily be ſome par- 
ticular eftate, precedent to the eſtate in remainder 3. 
As, an eſtate for years to A, remainder to B for hfe ; 
or, an eſtate for life to A, remainder to B in tail. 
This precedent eftate is called the particular eſtate, as 
being only a ſmall part, or particula, of the inheri- 
tance; the reſidue or remainder of which is granted 
over to another. The neceſſity of creating this pre- 
ceding particular eſtate, in order to make a good re- 
mainder, ariſes from this plain reaſon; that remainder 
is a relative expreſſion, and implies that ſome part of 
the thing is previouſly diſpoſed of: for where the 
whole is conveyed at once, there cannot poſſibly exift 
« remainder ; but the intereſt granted, whatever it be, 
will be an eftate in 8 ko | 
An eftate created to commence at a diſtant period 
of time, without any intervening eſtate, is therefore 
properly no remainder : it is the whole of the gi.t, 
and not a refiduary part. And ſuch future eſtates can 
: only be made of chattel intereſts, which were conſider- 
ed in the light of mere contracts by the ancient law *, 
to be executed either now or hereafter, as the con- 
tracting parties ſhould agree: but an eſtate of free- 
hold muſt be created to commence immediately. For 
it is an ancient rule of the common law, that an eſtate 
of freehold cannot be created to commenee in futuro ; 
but it ought to take effect preſently either in poſſeſſion 
or remainder : becauſe at common law no freehold in 
lands could paſs without livery of ſeifin ; which muſt 
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operate either immediately, or not at all. It would 
therefore be contradictory, if an eſtate, which is not 
to commence till hereafter, could be granted by a 
conveyance which imports an immediate poſſeſſion. 
Therefore, though a leaſe to A for ſeven years, to 
commence from next Michaelmas, is good; yet a 
conveyance to B of lands, to hold to him and his heirs 
for ever from the end of three years next enſuing, is 
void, So that when it 1s intended to grant an eftate 
of freehold, whereof the enjoyment ſhall be deferred 
till a future time, it is neceſſary to create a previous 
particular eſtate, which may ſubſiſt till that period of 
time is completed; and for the grantor to deliver im- 
mediate poſſeſſion of the land to the tenant of this par- 
ticular eſtate, which is conſtrued to be giving poſſeſ- 
fion to him in remainder, ſince his eſtate and that ot 
the particular tenant are one and the ſame eſtate in 
law. As, where one leaſcs to A for three years, with 
' remainder to B in fee, and makes livery of ſeiſin to A; 
here by the livery the frechold is immediately created, 
and veſted in B, during the continuance of A's term 
of years. The whole eſtate paſſes at once from the 

rantor to the. grantces, and the remciader-man is 

eiſed of his remainder at the ſame time that the termor 
is poſſeſſed of his term. The enjoyment of it muſt in» 
deed be deferred till hereafter ; but it is to all intents 
and purpoſes an eſtate commencing-in pracſenti, though - 
to be occupied and enjeyed in futuro. 

As no remainder can be created, without ſuch a 
precedent particular eſtate, therefore the particular 
eſtate is ſaid to ſupport the remainder. But a leaſe at 
will is not held to be ſuch a particular eſtate, as will 
ſupport a remainder over . For an eſtate at will is of 
a nature ſo ſlender aud precarious, that it is not looked 
upon as a portion of the inheritance ; and a portion 
muſt firſt be taken out of it, in order to conſtitute a 
remainder. Beſides, if it be a freehold. remainder, 

- livery of ſeiſin muſt be given at the time of its crea- 
tion; and the entry of the grantor, to do this, deter- 
mines the eſtate at will in the very inſtant in which it- 
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is made : or, if the remainder be a chattel intereſt, 
thongh perhaps the deed of creation might operate as 
a future contra, if the tenant for years be a party to 
it, yet itis void by way of remainder : for it is a ſepa- 
rate independent contract, diſtinct from the precedent 
eſtate at will; and every remainder muſt be part of one 
and the ſame eſtate, out of which the preceding parti- 
cular eſtate is taken . And hence it is ens 4 true, 
that if the particular eſtate is void in it's creation, or 
by any means is defeated afterwards, the remainder 
ſupported thereby ſhall be defeated alſo ? : as where 
the particular eſtate is an eſtate for the life of a perſon 
not in efſe® : or an eſtate for life upon condition, on 
breach of which condition the grantor enters and 
avoids the eſtate * ; in either of theſe caſes the re- 
mainder over is void. 

2. A ſecond rule to be obſerved is this; that the re- 
mainder muſt commence or paſs out of the grantor at 
the time of the creation of the particular eſtate *. As, 
where there is an eſtate to A 2 life, with remainder 
to B in fee: here B's remainder in fee paſſes from the 

ntor at the ſame time that ſeiſin is delivered to A 
of his life eſtate in poſſeſſion. And it is this, which 
induces the neceſſity at common law of livery of ſeiſin 
being made on the particular eſtate, whenever a free- 
bold remainder is created. For, if it be limited even 
on an eftate for years, it is neceſſary that the leſſee for 

ears ſhould have livery of ſeiſin, in order to convey the 

Lechold from and out of the grantor ; otherwiſe the 
remainder is void. Not that the livery is neceſſary 
to ſtrengthen the eſtate for years ; but, as livery of the 
land is requiſite to convey the freehold, and yet can- 

not be given to him in remainder without infringing 
the poſſeſſion of the leſſee for years, therefore the law 
allows ſuch livery, made to the.tenant of the particu- 
lar eſtate, to relate and inure:ito him in remainder, as 
both are but one eſtate in law “. 
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3. A third rule reſpecting remainders is this; that 
the remainder. muſt veſt im the grantee during the con- 
tinuance of the particular eſtate, or eo inflanti that it 
determines 5. As, if A be tenant for life, remainder 
to Bin tail; here B's remainder. is veſted in him, at 
the creation of the particular eſtate to A for life: or, 
if A and B be tenants for their joint lives,. remainder 
to the ſurvivor in fee; here, though-during their joint 
lives the remainder is veſted in neither, yet on the death 
of either of them, the remainder veſts inſtantly in the 
ſurvivor ; wherefore both theſe are good remainders. 
But, if an eſtate be limited to A for life, remainder 
to the eldeſt ſon of B in tail, and A dies before B 
hath any ſon; here the remainder will be void, for it 
did not veſt in any one during the continuance, nor at. 
the determination, of the particular eſtate: and, even 
ſuppoling that B ſhould afterwards have a ſon, he 
not take by this remainder ; for, as it did not 

veſt at or before the end of the particular eſtate, it 
never can veſt at all, but is gone for ever . And this 
depends upan the . before laid down, that 
the precedent particular eſtate, and the remainder, 
are one eſtate in law; they muſt therefore ſubſiſt and 
be in off at one and the ſame inſtant of time, either 
during the continuance of the firſt eſtate or at the 
very inſtant when that determines, ſo that no other 
eſtate can poſſibly come between them. For there 
can be no intervening eſtate between. the particular 
eſtate, and the remainder ſupported thereby ? : the 
thing ſupported muſt fall to the ground, if once it's- 
ſupport be ſevered from it. | 

It is upon theſe rules, but principally the laſt, 
that the doctrine of contingent remainders depends. 1 

For remainders are either veſted or contingent. Yeſted | 

remainders (or remainders executed, whereby a pre- 
ſent intereſt paſſes to the party, though to be en- 
_ Joyed in ſuturo are where the eſtate is invariably 
fixed, to remain to a determinate perſon, after the par- 
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happened, that is, before B's fon was born, 
mainder would have been abſolutely gone; for the 
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ticular eſtate is ſpent. As if. A be tenant for twenty 


yeare, remainder to B in fee; here B's is a veſted re- 


mainder, which nothing ean defeat, or ſet aſide. 
Contingent or executory remainders (whereby no pre- 
ſent intereſt paſſes) are where the eſtate in remainder 


ji limited to take effect, either to a dubious and un- 


certain perſon, or upon a dubious and uncertain event ; 
ſo that the particular eftate may chance to be deter- 
mined, and the remainder never take eſſect? . : 

Firſt, they may be limited to a dubious and uncer- 


tam perſon. As if A be tenant for life, with remain- 


der to B's eldeſt ſon (then unborn) in tail; this is a 
contingent remainder, for it is uncertain whether B 
will have a ſon or no: but the inftant that a ſon is 


born, the remainder is no longer contingent, but veſt- 


ed. Though, if A had died before the e 
the re- 


particular eſtate was determined before the remainder 
could veſt, Nay, by the ſtrict rule of law, if A were 
tenant for life, remainder to his own eldeit ſon in tail, 
and A died without iſſue born, but leaving his wife 
enſeint or big with child, and after his death a poſthu- 
mous {on was born, this ſon could not take the land, by 
virtue of this remainder ; for the particular eſtate de- 
termiaed before there was any perſon in es, in whom. 
the remainder could veſt 9, But, to remedy this hard- 
ſhip, it. is enacted by ſtatute 10 & 11 W. III. c. 16. 
that poſthumous children ſhall be capable of taking in 
remainder, in the fame manner as if they had been 
born in their father's lifetime: that is, the remainder 
3s allowed to veſt in them, while yet in their mother's 
womb 9. | | | 

This ſpecies of contingent remainders, to a perſon 
not in being, muſt however he limited to ſome one, 
that may by common poſſibility, or potentia propinqua, 
be in effe at or before the particular eſtate determines*. . 
As if an eſtate be made to A for life, remainder to 


8 1 Rep. 20. do See Vol. I. pag. 130. 
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the” heirs of B: now, if A dies before B, the. re- 
mainder is at an end; for during B's life he has no 
leir, nemo eft haeres viventis but if B dies firit, the 
remainder then immediately veſts in his heir, who will 
be entitled to the land on the death of A. . This is a 
good contingent remainder, for the poſſibility of B's 
dying before A is potentia propingua, and therefore al- 
lowed in-law *. But a remainder to the right heirs of 


B (if there be. no ſuch perſon as B in oe) is void 3. 


For here there muſt two centingencies happen; firſt, 
that fuch a perſon as B ſhall be born; and, ſecondly, 
that he ſhall alſo die during the: continuance of the 

particular eſtate ;. which make it potentia remoteſſima, a 
moſt improbable poſſibility. A remainder to a man's. 
eldeſt ſon, who hath none (we have ſeen) is good; 

for by common poſſibility he may have one; but if it 


be limited in particular to his ſon John, or Richard, 
it is bad, if he have no ſon of that name; for it is toe 


remote a poſſibility that he ſhould not only have a ſon, 
but a ſan of a particular name. A limitation of a 
remainder to a baſtard before it is born, is not good: 
for though the law allows the poſſibility of having baſ-- 
tards, it preſumes it to be a very remote and improba- 
ble contingency. Thus may a remainder be contin-- 
ent on account of the uncertainty of the perſon who. 
is to take it. . e 
A remainder may alſo be contingent, where the 
perſon to whom it is limited is fixed and certain, but 
the event upon which it is to take effect is vague and: 
uncertain. As, where land is given to A for Kite, and 
in caſe B ſurvives him, then with remainder to B in 
fee: here B is a certain perſon, but the remainder to 


lim is a contingent remainder, depending upon a du- 


bious event, the uncertainty of his ſurviving A. Du- 


ring the joint lives of A and B it is contingent ; and 


_ if B dies firſt, it never can veſt in his heirs, but is for. 


IE a 


comes veſted. _ 


ever gone; but if A dies firſt, the remainder to B be 
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Contingent remainders of either kind, if they a- 
mount to a frechold, cannot be limited on an eſtate 
for years, 01 any other particular eſtate, leſs than a 
freehold. Thus if land be granted to A for ten years, 
with remainder in fee to the right heirs of B, this 
remainder is void“: but if granted to A for life, 
with a like remainder, it 18 good. For, unleſs the 
freehold paſſes out of the grantor at the time when 
the remainder is created, ſuch freehold remainder is 


void : it cannot paſs out of him, without veſting ſome- 


where; and in the caſe of a contingent remainder 1t 
mult veſt in the particular tenant, elfe it can veſt no 
where: unleſs therefore the eſtate of ſuch particular 
tenant be of a freehold nature, the freehold cannot 
veſt in han, and conſequently the remainder is void. _ 
Contingent remainders may be defeated, by deſtroy- 
ing or determin:ng the particular eſtate upon which they 
depend, before the contingency happens whereby they 
become veſted 7, Therefore when there is tenant for 
life, with divers remainders in contingency, he may, 
not only by his death, but by alenation, ſurrender, or 
other methods, deſtroy and determine his own life- 
 eftate, before any of thoſe remainders veſt; the con- 
fequence of which is that he utterly defeats them all. 
As, if there be tenant for life, with remainder to his 
eldzit fon unborn in tail, and the tenant for life, be- 
fore any ſon is bern, ſurrenders his life-eſtate, he by 
that mcans defezts the remainder in tail to his ſon : for 
bis ſon not being in ef, when the particular eſtate 
determined, the remainder could not then veſt; and, 
as it could not velt then, by the rules before laid 
down, it never can veſt at all. In theſe caſes there- 
fore it is neceſſary to have truſtees appointed to pre- 
ſerve the contingent remainders; in whom. there is 
veſted an eſtate in remainder for the life of the tenant 
ſor life, to commence when his eſtate determines, If 
therefore his eſtate for life determines otherwiſe than 
by his death, the eſtate of the truſtees, for the reſi- 4 
due of his natural life, will then take effect, and be- 
1 1.» oF | 059 Wnt: 3 -* 
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come a particular eſtate in poſſeſſion, fufficient to ſup- 
rt the remainders depending in contingency. This 
method is ſaid to have been invented by ſir Orlando 
Bridgman, ſir Geoffrey Palmer, and other eminent 
council, who betook themſelves to convehancing du- 
ring the time of the civil wars; in order thereby to 
ſecure in family ſettlements a proviſion for the future 
children of an intended marriage, who beforewere uſual- 
ly left at the mercy of the particular tenant for life: 
and when, after the reſtoration, thoſe gentlemen came 
to fill the firſt offices of the law, they ſupported: this 
invention within reaſonable and proper bounds, and 
introduced it into general uſe. | 
Thus the ſtudent will obſerve how much nicety is 
required in creating and ſecuring a remainder; and I 
truſt he will in ſome meaſure ſee the general reaſons, 
upon which this nicety is founded. It were endleſs - 
to attempt to enter upon the particular ſubtilties and 
_ refinements, into which this doctrine, by the variety 
of caſes which have occurred in the courſe of many 
_ centuries, has been ſpun out and ſubdivided : neither 
are they conſonant to the deſign of theſe elementa 
diſquiſitions. I muſt not however omit, that in de- 
viſes by laſt will and teſtament, (which, being often 
drawn up when the party is inops conſilii, are always 
more favoured in conſtruction than formal deeds, 
which are preſumed to be made with great caution, 
fore- thought, and advice) in theſe deviſes, I ſay, re- 
mainders may be created in ſome meaſure contrary 
to the rules before laid down: though our lawyers 
will not allow ſuch diſpoſitions to be ſtrictly remain- 
ders; but call them by another name, that of execu- 
tory deviſes, or deviſes hereafter to be executed. : 
An executory deviſe of lands is ſuch a diſpoſi- 
tion of them by will, that thereby no eſtate veſts 
at the death of the deviſor, but only on ſome fu- 
ture contingency, It differs from a remainder in 
three very material points: 1. That it needs not 
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any particular eſtate to ſupport. it. 2. That by it a 
fee-fimple or other leſs eſtate, may be limited after a 
fee-ſimple. 3. That by this means a remainder may 
be limited of a chattel intereſt, after a particular eſtate 
for life created in the ſame. Hes | 

1. The firſt caſe happens when a man deviſes a fu- 
ture eſtate to ariſe upon a contingency ; and, till that 
contingency happens, does not diſpoſe of the fee · ſim- 
ple, but leaves it to deſcend to his heir at law. As 
if one deviſes land to a feme-fole and her heirs, upon 
her day of marriage: here is in eſſect a contingent re- 
mainder without any particular eſtate to ſupport it; a 
freehold commencing in futuro. This limitation, 
though it would be void in a deed, yet is good in a 
will, by way of executory deviſe ®. For, ſince by a 

deviſe a freehold may 11 without corporal tradition 
or livery of ſeiſin, (as it muſt do, if it paſſes at all) 
therefore it may commence in futuro ; becauſe the prin- 
cipal reaſon why it cannot commence in futuro in other 
caſes, is the neceſſity of actual ſeifin, which always. 
operates in pracſenti. And, fince it may thus com- 
mence in futuro, there is no need of a particular eſtate 
to ſupport it; the only uſe of which is to make the 
remainder, by it's unity with the particular eſtate, a. 
preſent intereſt. And hence alſo it follows, that ſuch 
an executory deviſe, not being a preſent intereſt, can- 
not be barred by a recovery, ſuffered before it com- 
mences . 1 | 1 

2. By executory deviſe a fee, or other leſs eſtate, 
may be limited after a fee. And this happens where 
a deviſor deviſes his whole eſtate in fee, but limits a 
remainder thereon to commence on a future contin- 
gency. As if a man deviſes land to A and his heirs ; 
but, if he dies before the age of twenty-one, then to 
B and his heirs : this remainder, though void in a deed, 
is good by way of executory deviſe *. But, in both 
theſe” ſpecies of executory deviſes, the contingencies 
. ought to be ſuch as may happen within a bath 
time; as within one or more life or lives in being, or 


9 x Sid. 263. 22 Mod, 289. 
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within a moderate term of years; for courts of juſtice 
will not indulge eren wills, ſo as to create a perpetu- 
ity, which the law abhors : becauſe by perpetuities, 
| (or the ſettlement of an intereſt, which ſhall go in the 
ucceſſion- preſcribed, without any power of alienati- 
on *) eſtates are made incapable of anſwering thoſe 


ends, of ſocial commerce, and providing for the ſud- 


den contingencies of private life, for which property 
was at firſt eſtabliſhed. The utmoſt length that has 
been hitherto allowed. for the contingency of an ex- 
ecutory deviſe of either kind to bappen in, is that of 


a life or lives in being, and one and twenty years af- _ 
terwards. As when lands are deviſed to ſuch unborn 


ſon of a feme-covert, as ſhall firſt attain the age of 
twenty-one, and his heirs ; the utmoſt length of time 
that can happen before the eſtate can veſt, is the life 
pf the mother aud the ſubſequent infancy of her ſon”; 
ind this hath been decreed to be a good executoty 
deviſe *. © 5 „ , 
3. By executory deviſe a term of years may be 


: siven to one man for his life, and afterwards limited 


over in remainder to another, which could not be done 

by deed : for by law the firſt grant of it, to a man for 
| life, was a total diſpoſition of the whole term; a life 
eſtate being eſteemed of a higher and larger nature 


than any term of years*. And, at firft, the courts 


were tender, even in the caſe of a will, of reſtraining 
the deviſee for life from aliening the term ; but only 
| held, that in caſe he died without exerting {hat act of 
ownerſhip, the remainder over ſhould then take place“: 
for the reſtraint of the power of alienation, eſpecially 
in very long terms, was introducing a ſpecies of per- 

tuity. But, ſoon afterwards, it was held“, that 
the deviſee for life hath no power of aliening the term, 
ſo as to bar the remainder-man : yet, in order to pre- 
vent the danger of perpetuities, it was ſettled 5, that 
though ſuch remainders may be limited to as many per- 
ſons Rr as the il thinks proper, yet they 
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muſt all be in ęſe during the life of the firſt deviſee ; 
for then all the candles are lighted and are conſuming 
together, and the ultimate remainder 1s in reality only 
to that remainder-man- who happens to ſurwve the reſt : 
and it was alſo ſettled, that ſuch remainder may not 
be limited to take eſſect, unleſs upon ſuch contin- 
gency as muſt happen (if at all) during the life of tlic 
tirſt Ceviſce “. p 
Thus much for ſuch eſtates in expectancy, as are 


created by the expreſs words of the parties themſelves; 


the moſt intricate title in the law. There is yet 
another ſpecies, which is created by the act and ope- 
ration. of the law itſelf, and this is called a rever- 
ſion. . 

III. An eſtate in reverſion is the reſidue of an eflate 
left in the grantor, to commence in poſſeſſion after 
the determination of ſome particular eſtate granted 


out by him . Sir Edward Coke defcribes.a rever- 


ſion to be the returning of land to the grantor or his 


heirs after the grant is over. As, if there be a gift in 


tail, the reverſion of the fee is, without any ſpecial 


reſervation, veſted in the donor by act of law: and ſo | 


alſo the reverſion, after an eftate for life, years, or at 
will, continues in the leſſor. For the fee-fimple of all 
lands muſt abide ſomewhere ; and if he, who was be- 


fore poſſeſſed of the whole, carves out of it any ſmaller 


eſtate, and grants it away, whatever is not ſo granted 
remains in him. A reverſion is never therefore created 


by deed or writing, but ariſes frem conſtruction of 


law ; a remainder can never be limited, unleſs by either 
deed or deviſe. But both are equally transferrable, 
when actually veſted, being both eſtates. in pracſenti, 


though taking effect in futuro. 


The doctrine of xeverſions is plainly derived from 
the feodal conſtitution. For, when a feud was granted 


to a man for life, or to him and his iſſue male, render- 
ing either rent, or other ſervices; then, on his death 


or the failure of iſſue male, the feud was determined 
and reſulted back to the lord or proprietor, to be 


9 Skinn. 341- 3 p. Wms. 358. 8 1 IInſt. 142 . 
22. | | 


© Co. Litt. 


Ch. 11. of Tuincs. | 
again diſpoſed of at his pleaſure. - And hence the 


uſual incidents to reverfions are ſaid to be fealty and 


rent. When no rent is reſerved on the particular 


eſtate, fealty however reſults of courſe, as an incident 
quite inſeparable, and may be demanded as a badge of 


. tenure, or acknowledgment of ſuperiority ; being fre- 
quently the only evidence that the lands are holden at 
all. Where rent is reſerved, it is alſo incident; though 
not inſeparably ſo, to the reverſion *®. The rent may 
be granted away, reſerving the reverſion ; and the re- 
verſion may be granted away, reſerving the rent; by 

ſpecial words : but by a general grant of the reverſion, 
the rent will paſs with it, as incident thereunto; tho? 

by * of the rent generally, the reverſion will 
8 


not 


principal, but not e converſa for the maxim of law is 
* accefſorium non ducit, ſed 4 ſuum principale 3. 

Theſe incidental rights of the reverſioner, and the 
reſpective modes of deſcent, in which remainders very 
frequently differ from reverſions, have occaſioned the 
law to be careful in diſtinguiſhing the one from the 


other, however inaccurately the parties themſelves 
may deſcribe them. For if one, ſeiſed of a paternal 


eſtate in fee, makes a leaſe for life, with remainder to 


himſelf and his heirs, this {s properly a mere rever- 
ſion 4, to which rent and fealty ſhall be incident; and 


which ſhall only deſcend to the heirs of his father's _ 


blood, and not to his heirs general, as a remainder li- 
mited to him by a third perſon would have done : for 


it is the old eſtate, which was originally in him, and 


never yet was out of him. And ſo likewiſe, if a man 
grants a leaſe for life to A, reſerving rent, with re- 
verſion to B and his heirs, B hath a remainder deſcend- 
ible to his heirs general, and not a reyerſion to 
which the rent is incident; but the grantor ſhall be 
2 to the rent, during the continuance ef A's 
eſtate ©. | 


The incident paſſes by the grant of the 


„ 
8 
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In order to aſſiſt ſuch perſons as have any eſtate in 
remainder, reverſion, or expectancy, after the death 
of others, againſt fraudulent concealments of their 
deaths, it is enacted by the ſtatute 6 Ann. c. 18. that 
all perſons on whoſe lives any lands or tenements are 
holden, ſhall (upon application to the court of chan- 
cery and order made thereupon) once in every year, 
if required, be produced to the court, or its commit. 
Goners; or, upon neglect or refuſal, they ſhall be 
taken to be actually dead, and the perſon entitled to 
ſuch expectant eſtate may enter upon and hold the 
2 and tenements, till the party ſhall appear to be 

ring. | 

| Before we conclude the doctrine of remainders and 
teverſions, it may be proper to obſerve, that whenever 
a greater eſtate and a leſs coincide and meet in one and 
the ſame perſon, without any intermediate eſtate ', 
the leſs is immediately annihilated; or, in the law 

hrafe, is ſaid to be merged, that is, ſunk or drowned 
in the greater. Thus, if there be tenant for years, 

and the reverſion in fee - ſimple deſcends to or is pur- 
_ chaſed by him, the term of years is merged in the in- 
heritance, and ſhall never exiſt any more. But they 
muſt come to one and the ſame perſon in one and the 
ſame right ; elſe, if the freehold be in his own right, 
and he has a term in right of another (en auter droit) 
there is no merger. Therefore, if tenant for years 
dies, and makes him who hath the reverſion in fee his 
executor, whereby the term of years velts alſo in him, 
the term ſhall not merge ; for he hath the fee in his 
own right, and the term of years in the right of the 
teſtator, and ſubject to his debts and legacies. So alſo, 
if he who hath the reverſion in fee marries the tenant 
for years, there is no merger ; for he hath the inheri- 
tance in his own right, the leaſe in the right of his 
wife D. An eſtate- tail is an exception to this rule: for 
a man may have in his own right both an eſtate tail 
and a reverſion in fee; and the eſtate-tail, though a 
leſs eſtate, ſhall not merge in the fee“. For eſtates- 
tail are protected and preſerved from merger by the 

7 3 Lev. 437. 9 2 Rep. 61. 8 
£3 Plow. 421 Cro. Jac. 275. Co. Lit:. * 4 _ TT 


. Ch. 1 | of Tuincs. | | 5 , its 


operation and conſtruction, though not by the ex- 
preſs words, of the ſtatute de donis + which operation 
and conſtruction have probably ariſea upon this con- 
ſideration; that, in the common caſes of merger of 
eſtates for life or years by uniting with the inheri- 
tance, the particular tenant hath the ſole intereſt in 
them, and hath full power at any time to defeat, de- 
ſtroy, or ſurrender them to him that hath the rever- 
ſion; therefore, when ſuch an eſtate unites with the 
_ reverſion in fee, the law conſiders it in the light of a 
virtual ſurrender of the inferior eſtate ®. But, in an 
eſtate- tail, the caſe is otherwiſe : the tenant for a long 
time had no power at all over it, ſo as to bar or to de- 
ſtroy it, and now can only do it by certain ſpecial 
modes, by a fine, a recovery, and the like * : it would 
therefore have been ſtrangely improvident, to have 
permitted the tenant in tail, by purchaſing the rever- 
ſion in fee, to merge his particular eſtate, and defeat 
the inheritance of his iſſue: and hence it has become 
a maxim, that a tenancy in tail, which cannot be ſur- 
rendered, cannot alſo be merged in the fee, 


„ Cro. liz. 302. | 1 See pag. 119. 
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CHAPTER THE TWELFTH. 


Or ESTATES in SEVERALTY, 
'JOINT-TENANCY, COPARCE. 
NARY, ax» COMMON. 


8 N E come now to treat of eſtates, with reſpect ts 
the number and connexions of their owners, the te- 
nants who occupy and hold them. And, conſidered 
in this view, eſtates of any quantity or length of du- 
ration, and whether they be in actual poſſeſſion or 
uxpectancy, may be held in four different ways; in 
'Teveralty, in joint-tenancy, in coparcenary, and in 
common. 115 | 
I. He that holds lands or tenements in /evera/ty, or 
is ſole tenant thereof, is he that holds them in his own 
right only without any other perſon being joined or 
connected with him in point of intereſt, during his 
eſtate therein. This is the moſt common and uſual. 
way of holding an eſtate ; and therefore we may make 
the ſame obſervations here, that we did upon eſtates 
in poſſeſſion, as contradiſtinguiſhed from thoſe in ex- 
pectancy, in the preceding chapter: that there is lit- 
tle or nothing peculiar to be remarked concerning it, 
:ince all eſtates are ſuppoſed to be of this ſort, unleſs 
where they are expreſsly declared to be otherwiſe ; and 
that in laying down general rules and doctrines, we 
wſually apply them to ſuch eſtates as are held in ſeve- 
zalty. I ſhall therefore proceed to conſider the other 
three ſpecies of-eſtates, in which there are always a 
plurality of tenants. | „ 
II. An eſtate in joint-tenancy is where lands or te- 
nements are granted to- two or more perſons, to hold 
an fee · ſimple, fee - tail, for life, for years, or at will. 
| : 1 „ 
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In conſequence of ſuch grants an eſtate is Called an 
eſtate in joint-tenancy *, and ſometimes an eſtate in 
jointure, which word as well as the other ſignifies an 
union or conjunction of intereſt; though in common 
ſpeech the term jointure, is now uſually. confined to 
that joint eſtate, which by virtue of the ſtatute 27 
Hen. VIII. c. 10. is frequently veſted in the huſband 
and wife before marriage, as a full ſatisfaction and bar 
of the woman's dower 8 775 
In unfolding this title, and the two remaining ones 
in the preſent chapter, we will firſt inquire, how 
theſe eſtates may be created next, their properties- 
and reſpective incidents; and laſtly, how they-may be 
. ſevered an-geftroped:. ᷣ ͤ J 
1. The creation of an eſtate in joint-tenancy depends 
on the wording of the deed or deviſe, by which the 
— ey im title; He this eſtate _ _ ariſe by- 
purchaſe or grant, that is, by the act of the parties, 
— never — mere act of law. Now, if an eſtate 
be given to a plurality of perſons, without adding any 
reſtrictive, excluſive, or explanatory words, as if an 
eſtate be granted to A. and B and their heirs, this 
makes them immediately joint-tenants in fee of tha 
lands. For the law interprets the grant ſo as to make 
all parts of it take effect, which can only be done by 
ereating an equal eſtate in them both. As therefore 
the grantor has thus united their names, the law gives 
them a thorough union in all other reſpects. For, 
2. The properties of a joint eſtate are derived from 
it's unity, which is fourfold ; the unity of intereft, 
the unity of title, the unity of time, and the unity of 
Poſſeſſion : or, in other words, joint-tenants have one 
and the ſame intereſt, accruing by. one and the ſame 
conveyance, commencing at one and the ſame time, 
and held by one and the ſame undivided poſſeſſion. _ 
. PFirſt, they muſt have one and the ſame intereſt. 
One joint-tenant, cannot be entitled to one period of 
duration or quantity of intereſt in lands, and the other 
to a different; one cannot be tenant for life, and the 
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other for years : one cannot be tenant in fee, and the 
other in tail 3, But, if land be limited to A and B 
for their lives, this makes them joint-tenants of the 
| freehold ;3 if to A and B and their heirs, it makes 
them joirit-tenants of the inheritance . If land be 
granted to. A and B for their lives, and to the heirs of 
A here A and B are joint-tenants of the freehold 
during their reſpective lives, and A has the remainder 
of the ſee in ſeveralty : or, if land be given to A and 
B; aid the heirs of the body of A; here both have a 
Þint eftate for life, and A hath a feveral remainder in 


# ; 


tehaticy cat cent or 
by aſe, or acquiſition by the att of the 
unleſs act be one and the ſaine, the 
| ts wou different titles ; and if they 
had different titles, one might prove good, and the 
fiber bad, which would abſolutely deſtroy the joiu- 
ere Thitdly; there muſt alſo be an unity of ſime 
their eſtates mult be veſted at one and the ſame perio 
- B Well as by one and the ſame title. As in cat 
of a preſent eſtate made to A and B; or a remainder 
iu feEto A and B after a particular eſtate; in either 
\ Eaſe A and B are joint-tenants of this preſet eſtate, 
or this veſted remainder. But if, after a leaſe for life, 
the remainder be limited to the heirs of A and B; and 
_ during the continuance of the particular eſtate A dies, 
which veſts the remainder of one moiety in his heir ; 
and then B dies, whereby the other moiety becomes 
veſted in the heir of B: now A's heir and B's heir are 
not joint-tenants of this remainder, but tenants in 
common; for one moiety veſted at one time, and the 
other moiety veſted at another. Yet, where a fe- 
_ offment was made to the uſe of a man, and ſuch wife 
'as he ſhould afterwards marry, for term of their lives, 
and he afterwards married; in this caſe it ſeems to have 
been held that the huſband and wife had a joint-eſtate, 


; Co. e „ 
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though veſted at different times * : becauſe the 2 of 
the wile's eſtate was in abeyance aud dormant till the 
intermarriage; and, being then awakened, had rela- 
tion back, and took effect from the original time of 
ercation. Laſtly, in joint-tenancy, there muſt be an 
unity of pgſeſton. Joint-tenants are ſaid to _be-ſeiled 
per my el per tout, by the half or moieſy, and by all e 
that is, they each of them have the entire poſſeſſion, 
as well of every parcel as of the whole?. They have 
not, one of them a ſeiſin of one half or-moiety, and 
the other of the other moiety ; neither can one be ex+- 
cluſively ſeiſed of one acre, and his companion of ano 
ther; but each has an undiyided moiety of the whole? if 
and not the whole of an undivided-moiety . And - 4 
therefore, if an eſtate in fee be given to a man and hia 
wife, they are neither properly joint- tenants, nor te- 
nants in common: for huſband and wife being con- 
ſidered as one perſon in law, they cannot take th 
eſtate by moieties, but both are ſeiſed of the entirety, 
per tout et non per my; the conſequence of which is, 
that neither the huſband nor the wife can diſpoſe of - _ 3 
any part without the aſſent of the other, but the whole 
muſt gema to then 8 
Upon theſe principles, of a thorough and intimate 
union of intereſt and poſſeſſion, depend many other 
conſequences and incidents to the joint-tenant's eſtate. 
If. two joint-tenants let a verbal leaſe of their land, re. 
ſerying rent to be paid to one of them, it ſhall enure to 
both, in reſpect of the joint reverſion ?. . If their leſſee 


ſurrenders his leaſe to one of them, it · ſhall alſo enure o 4 
both, becauſe of the privity, or relation of their eſtate 3. - 3 


On the ſame reaſon, livery. of ſeiſin, made to one joint-: - 4 
tenant, ſhall enure to both of them /: and the entry, or 
re- entry, of one joint-tenant is as effeQual-in-law as if jt - . 


* 


were the act of both. In all actions alſo relating t 
their joint eſtate, one joint-tenant cannot ſue or 2 | j 
2 Pyer. 340, 1 Rep. 101. Bra. Ar, t. cui in vis. n 
Lat, F. 288. 5 Rep. 10. 2 Vern. 120. 2 Lex. 3 8 
. © -Quilibet totum tenet et nihil - 2 Co. Litt. 214. ee EY 

venet 5 cilicety totum in communi, Jubi. 192. . 
et -nikil ſeparatim per ſe. Bract. 151d. 9... 
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without joining the other . But if two or more joint- 
tenants be ſeiſed of an advowſon, and they preſent differ- 
ent clerks, the biſhop may refuſe to admit either : be- 
cauſe neither joint-tenant hath a ſeveral right of patro- 
nage, but ＋ ſeiſed of the whole : and, if they do 
not both agree within ſix months, the right of preſen- 
tation ſhall lapſe. But the ordinary may, if he pleaſes, 
admit a clerk preſented by either, for the good of the 
church, that divine ſervice may be regularly perform- 
ed; which is no more than he otherwiſe would be en- 
titled to do, in caſe their diſagreement continued, ſo 
as to incur a lapſe : and, if the clerk of one joint-tenant 
be fo admitted, this ſhall keep up the title in both of 
them; in reſpe& of the privity and union of their 
eſtate . Upon the ſame ground it is held, that one 
joint-tenant cannot have an action againſt another for 
il treſpaſs, in reſpect of his land * ; for each has an equal 
zt to enter on any part of it. But one joint-tenant 
'J is not capable by himfelf to do any act, which may tend 
if 10 defeat or injure the eſtate of the other; as to let 
1 Jeaſes, or to grant copy holds ® : and, if any waſte be 
3 done, which tends to the deſtruction of the inheritance, 
one joint-tenant may have an action of waſte againſt 
the other, by conſtruction of the ſtatute Weſtm. 2. c. 
22. 80 too, though at common law no action of ac- 
count lay for one joint-tenant againſt another, unleſs 
He had conſtituted him his bailiff or receiver *, yet 
flow by the ſtatute 4 Ann. c. 16. joint-tenants may 
have actions of account againſt each other, for receiv- 
iti more than their due ſhare of the profits of the tene- 
ments held in joint-tenancy. N 
From the fame principle alſo ariſes the remaining 
Fo incident of joint eftates; viz. the doctrine * | 


fi vivorſbip: by which when two or more perſons are 
iſed'of a joint eſtate; of inheritance, for their own lives, 
vr ger auter vir, or are Jointly poſſeſſed of any chattel 
Ttereft, the entire tenancy upon the deceaſe of any of 
tmen remaĩus to the ſurvivors, and at length to the laſt 
ſurvivor; and he ſhall be entitled to the whole eſtate, 
whatever it be, whether an inheritance or a common 


6 Co, Iitr. 193. Leon. 234. 
7 Bid. 185. a $ 2 Tilt, 195” 
23 Lon. 262. | 
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freehold only, or even a leſs eftate . This is the natu- 


ral and regular eonſequence of the union and entiret) 
of their intereſt. The intereſt of two joint-tenants is 
not only equal or ſimilar, but alſo is one and the ſame. _ 
| Pac has not originally a diſtinct moiety from the other; 
ut, if by any ſubſequent act (as by alienation or for- 
feiture of. either) the intereſt becomes ſeparate and dif- 
tinct, the joint-tenancy inſtantly ceaſes. But, while it 
continues, each of twg joint-tenants has a concurrent 
| intereſt in the whole; and therefore, on the death of 
his companion, the ſole intereſt in the whole remains to 
the ſurvivor. For the intereſt, which the ſurvivor orĩ- 
ginally had, is clearly not deveſted by the death of his 
companion; and no other perſon can now claim to have 
a joint eſtate with him, for no one can now have an in- 
tereſt in the whole, accruing by the ſame title, and 
taking effect at the ſame time with his own; neither 
can any one claim a ſeparate intereſt in any part of the 
tenements; for that would be to deprive the ſurvivor 
of the right which he has in all, and every part. As 
therefore the ſurvivor's original intereſt in the whole 
ſtill remains; and as no one can now be admitted, ei- 
ther jointly or ſeverally, to any ſhare with him there- 
in; it follows, that his own intereſt muſt now be en- 
tire and ſeveral, and that he ſhall alone be entitled to 
the whole eſtate (whatever it be) that was created by 
the original grant. 3 l : 
This right of ſurvivorſhip is called by our ancient au- 
thors the jus accreſcendi, becauſe the right, upon the 
death of one joint-tenant, accumulates and increaſes fo 
the ſurvivors ; or, as they themſelves expreſs it, *-pars 
* {/la communis actreſcit ſuperſlitibus, de N in perſo- 
&* nam, uſque ad ultimam ſuperſtitem And this fur ac-. 
. EFeſcendi ought to be mutual; which I apprehend to be 
one reaſon why neither the king *, nor any corporati- 
on *, can be a joint-tenant with a private perſon, For 
-here is no mutuality : the private perſon has not even 
the remoteit chance of being ſeiſed of the entirety, by 
benefit of ſurvivorſhip z. for the king and the corporaFů i 
tion can never die. £ | . 
* Litt, 5. 280, . * 4 Co. Lit. 290, Finck. I» $4, 
3 . 4. tr. 3. e. g. 5 2a Lev. 9 ; | wn - 5 
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3. We are, laſtly, to inquire, how an eſtate in joint» 
teuancy may be ſevered and deffroyed. - And this may 
be done by deſtroying any of it's conſtituent unities. 
1. That of time, which reſpects only the original com- 
mencement of the joint- eſtate, cannot indeed (bein 
no paſt) be affected by any ſubſequent tranſactions. 
But, 2. The joint-tenants* eſtate may be deſtroyed, 
without any alienation, by merely diſuniting their p- 
Alon. For joint-tenants being ſeiſed per my et per tout, 
every thing that tends to narrow that intereſt, ſo that 
they ſhall not be ſeiſed throughout the whole, and 
throughout every part, is a ſeverance or deſtruction of 
- the jointure, And therefore, if two | joint-tenants. 
agree to part their lands, and hold them inyſeveralty, 
they are no longer joint- tenants; for they have now no 
Joint - intereſt in the whole, but only a ſeveral intereſt 
reſpectively in the ſeveral parts. And for that reaſon 
alſo, the right of ſurvivorſhip is by ſuch ſeparation de- 
ſtroyed *. By common law all the joint-tenants might 
agree to make partition of the lands, but one of them 
could not compel the other ſo to do-? : for, this being 
an eſtate originally created by the act and agreement of 
the parties, the law would not permit any one or more 
af them to deſtroy the united poſſeſſion without a ſimi- 
lar univerſal conſent. But now by the ftatutes 31 Hen. 
VIII. c. 1. and 32 Hen. VIII. c. 32. joint-tenants, 
either of inheritances or other leſs eſtates, are compel- 
lable by writ of partition to divide their lands *, 3. The 
Jointure may be deſtroyed by deſtroying the unity of 
title. As if one joint-tenant alienes and conveys bis 
eſtate to a third perſon : here the joint-tenancy is ſe- 
vered, and turned into tenancy in common ? ; for the 
grantee and the remaining joint-tenant hold by differ- 
ent titles, (one derived from the original, the other 
from the ſubſequent, grantee) though, till partition 
made, the unity of poſſeſſion continues. But a deviſe - 
of one's ſhare by will is no ſeverance of the jointure: 


Co. Litt. 188. 193. munem habent, ſed certi ex his, di- 
7 Litt. F. 290. widere defiderant; hoc judicium 
Thus, by the civil law, ne- inter eos accipi pott. Ef 10. 

mo invitus compellitur ad communi- 3. 8.) Roe 

oem ( H 12. 6. 26. F. 4.) And 9 Litt. & 292. 

Sein: i non amnes gui rem com- 12 
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for no teſtament takes effect till after the death of the 
teſtator, and by ſuch death the right of the ſurvivor 
© (which accrued at the original creation of the eſtate, 
and has therefore a priority to the other o) is already 
_ veſted . 4. It may alſo be deftroyed, by deſtroying 
the unity of inter. And therefore, if there be two 
joint-tenants for life, and the inheritance is purchaſed 
by or deſcends upon either, it is a ſeverance of the 
jointure : though, if an eſtate is originally limited. 
to two for life, and after to the heirs of one of them, 
the freehold ſhall remain in jointure, without merging 
in the inheritance ; becauſe, being created by one and 
the ſame conveyance, they are not ſeparate eſtates, 
(which is requiſite in order to a nierger) but branches 
of one entire eſtate 3. In like manner, if a joint-tenant 
in fee makes a leaſe for life of his ſhare, this defeats 
the jointure 4; for it deſtroys the unity both of title 
and of intereſt, And, whenever or by whatever means 
the jointure ceaſes or is ſevered, the right of ſurvivor- 
| ſhip or jus accreſcendi the ſame inſtant ceaſes with it 5. 
Yet, if one of three joint-tenants alienes his ſhare, the 
two remaining tenants ſtill hold their parts by joint · te- 
nancy and ſurvivorſhip * : and, if one of three joint- 
tenants releaſes his ſhare to one of his companions, 
though the joint-tenancy is deſtroyed with regard to 
that part, yet the two remaining parts are ſtill held ih 
jointure ? ; for they ſtill preſerve their original confti- 
tuent unities. But when, by any act or event, dif- 
ferent intereſts are ereated in the ſeveral parts of the 
eſtate, or they are held by different titles, or if merely 
the poſſeſſion is ſeparated; ſo that the tenants have 
no * theſe four indiſpenſible prroperties, a ſame- 
_ neſs of intereſt, and undivided poſſeſſion, a title veſt- 
ing at one and the ſame time, and by one and te 
ſame act or grant; the jointure is inſtantly gdif- 
ſolved. 5 . | TY 


© Fus accreſcendi pra ertur 5 Nihil de re accreſcit el, 
witimae voluntati. Co. Lat 5. . nihil in re quando 2 15 

: Litt. 5. 287. | habet. Co. Litt. 188. ' 

2 Cro, Eliz. 470. 6 Litt. §. 294- 

3 2 Rep. 60. Co. Litt. 182, *? Jbid. & zog. 

by Litt. §. J02, 303. 2 | 
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In general it is advantageous for the joint-tenants 
to diſſolve the jointure; ſince thereby the right of 
ſurvivorſhip is taken away, and each may We. his 

on part to his own heirs. Sometimes however it is diſ-- 
. advantageous to diſſolve the joint eſtate : as if there be 
joint-tenants for. life, and they make partition, this 
diſſolves the jointure; and, though before. they each 
of them had an eſtate in the 5 for their on lives 
and the life of their companion, now they have an eſtate 
in a moiety. only for their own lives merely; and, on 
the death of either, the reverſioner ſhall enter on his 
moiety.*. And therefore, if there be two joint-te- 
nants for life, and one grants away his part for the life 
of his companion, it is a forfeiture? : for in the firſt 
place,. by the ſeverance of the jointure he has given 
himſelf in his own moiety only an eſtate for his own - 
life; and then he grants the ſame land for the life of 
another: which grant, by. a tenant for his own life 
merely, is a forfeiture of his eſtate * ; for it is creating 
an eſtate which. may by poſlibility laſt longer than that 
which he is legally entitled to. 

III. An eſtate held in coparcenary is where lands of 

anheritance deſcend from the anceſtor to two or more 
| ay" It ariſes either by common law, or particu- 
lar cuſtom. By common law: as where a perſon 
ſeiſed in fee- ſimple or in fee-tail dies, and his. next 
heirs are two or more females, his daughters, ſiſters, 
aunts, couſins, or their repreſentatives; in this caſe 
they ſhall all inherit, as will be more fully ſhewn, 
when we. treat of deſcents hereafter :. and theſe co- 
heirs are then called coparceners.z or, for brevity, 
* gareeners only. Parceners by particular cuſtom are 
where lands deſcend, as in gavelkind, to all the males 
in equal „as ſons, brothers, uncles, &c. * And, 
in either, of theſe caſes, all the parceners put toge- 
ther make but one heir; and have but one eſtate 
among them. 5 


— 
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The 22 of parceners are in ſome reſpects like 
J 


«thoſe of joint-tenants; they having the ſame unities of 
intereſt, title, and poſſeſſion. They may ſue and be ſued 
, Jointly for matters relating to their own lands“: and 
the entry of one of them ſhall in ſome caſes enure ag 
the entry of them all'. They-cannot have an action 
of treſpaſs againſt each other: but herein they differ 
from joint-tenants, that they are alſo excluded from 
maintaining an action of waſte © ; for coparceners 
could. at all times put a ſtop to any waſte by writ of 
partition, but till the ſtatute of Henry the eighth 
joint-tenants had no ſuch power. Parceners alſo differ 
materially from joint-tenants in four other points: 
1. They always claim by deſcent, whereas joint-te- 
nants always claim by purchaſe. - Therefore if two ſiſ- 
ters purchaſe lands, to hold to them and their heirs, 
they are not parceners, but joint-tenants ? : and henee 
it likewiſe follows, that no lands can be held in copar- 
cenary, but eftates of inheritance, which are of a deſ- 
cendible nature; whereas not only eſtates in fee and. 
in tail, but for life or years, may be held in joint-te- © 
nancy. 2. There is no unity of time neceſſary to an 
eſtate in coparcenary. For if a man hath two daugh- 
ters, to whom his eſtate deſcends in coparcenary, and 
one dies before the other; the ſurviving daughter and 
the heir of the other, or, when both are dead, their 
two heirs, are ſtill parceners * ; the eſtates veſting in 
each of them at different times, though it be the ſame 
quantity of intereſt, and held by the ſame title. 3. Par- 
ceners, though they have an unity, have not an entirety, 
of intereſt. They are properly entitled each to the 
whole of a diſtinct moiety ? z and of courſe there is 
no jus acereſcendi, or ſurvivorſhip between them: for 
each part deſcends ſeverally to their reſpective heirs, 
though the unity of poſſeſſion continues. And as 
long as the lands continue in a courſe -of deſceut, 
.*and. united in poſſeſſion, ſo long are the:tenants there- 
In, whether male or female, called parceners. But if 
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the poſſeſſion be once ſevered hy partition, they are no 
longer parceners, but tenants in ſeveralty; or if one 
parcener alienes her ſhare, though no partition be 
made, then are. the lands no longer held in coparcenary, 
but in common. * | | | 
Parceners are ſo called, ſaith Littleton *, becauſe 
they may be conſtrained to make tion. And he 
mentions many methods of making it; four of 
which are by . copſent, and one by compulſion. The 
firſt is, where they agree to divide the lands into equal 
parts in ſeveralty, and that each ſhall have fuch a deter- 
minate part. The ſecond is, when they agree to 
_ chuſe ſome friend to make partition for them, and 
then the ſiſters. ſhall ehuſe each of them her part ac- 
cording to ſeniority of age; or otherwiſe, as ſhall be 
agreed. The privilege of ſeniority is in this caſe per- 
anal ; for if the eldeſt fiſter be dead, herifſue ſhall not 
- chuſe firſt, but the next ſiſter. But, if an advowſon 
deſcend in coparcenary, and the ſiſters cannot agree in 
the preſentation, the eldeſt and her iſſue, nay her huſ- 
band, or her aſſigns, ſhall preſent alone, before the 
- younger *, And the reaſon given is that the former 
Er, of priority in choice upon a diviſion, ariſes 
m an act of her own, the agreement to make parti- 
tion; and therefore is merely perſonal: the latter, of 
ting to the living, ariſes from the act of the 
law, and is annexed not only to her perſon, but to her 
eſtate alſo. A third method of partition is, where the 
eldeſt divides, and then ſhe ſhall chuſe laſt; for the 
rule of law is, cujus gſt diuiſio, alterius eft elecio. The 
fourth method is where the ſiſters agree to caſt lots for 
their ſhares. And theſe are the methods by conſent. 
That by compulſion is, where one or more ſue out a 
rit of partition againſt the others; whereupon the 
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| © ſheriff ſhall go to the lands, and make partition there- 
of by the verdi& of a jury there impanneled, and aſ- 
ſign to each of the parceners her part in ſeveralty ©. 
» Litt. on the proceedings on a writ of 

a 2 18 St — wo, of lands held either in | 
? F- 243 to 264. | Joing-tenancyz-  parcenary, or 


3 Co. Litt. 266. 3 - 22. common, than was uſed at the 
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But there are ſome things which are in their nature 5 
impartible. The manſion-houſe, common of eſtovere, 
common of piſcary uncertain, or any other common 

without ſtint, ſhall not be divided; but the eldeſt ſiſter, 

if ſhe pleaſes, ſhall have them, and make the others a 1 

reaſonable ſatisfa&ion in other parts of the inheri- 

tance: or, if that cannot be, then they ſhall have tage 
profits of the thing by turns, in the ſame manner as 

th take the advowſon *. _ | 

ere is yet another "romillercehen attenBag the 
eſtate in coparcenary ; that if one of the daughters 
has had an eſtate given with her in e by 
her anceſtor, (Which we may was a 1 ; 
of eſtates-tail, freely given by a relation for Tan ; 
ment of his kinſwoman in marriage ©) in this caſe, if - 
lands deſcend from the ſame anceſtor to her and her fif- 
ters in fee-ſimple, ſhe or her heirs ſhall have no ſhare 6 
of them, unleſs they will agree to divide the lands ſo =_— 
given in frankmarriage i in equal oportion with the = 
reſt of the lands deſcending ”. is mode of diviſion 
was known in the law of the Lombards * z which di- 
rects the woman fo preferred in marriage, and claiming 
her ſhare of the inheritance, mittere in confuſum cum ſorori« 
bus, quantum pater aut frater ei dederit, quando ambula« ];łk’ 
verit ad maritum. With us it is denominated bringing 
thoſe lands into hatchpot 9 : which term I ſhall explain 
in the very words o Littleton : © it ſeemeth * | 
« this word, hotchpot, is in Engliſh a puddin | 
ny pudding i is not commonly put one thing ws Bag 
< one thing with other things together.“ By this 
houſewifely metaphor 'our anceſtors meant to * 


us *, that the lands, both thoſe given in frankmarriage | 
and thoſe deſcending in — ſhould be mixed 
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ſamed to be ſufficiently provided for, and the reſt of 
the inheritance was divided among her other ſiſters, 
The law of hotchpot took place then only, when the 


other lands deſcending from the anceſtor were fee -· ſim- 


ple; for if they deſcended in tail, the donee in frank- 
marriage was entitled to her ſhare, without bringing . 
her lands ſo given into hotchpot *. And the reaſon 


is, becauſe lands deſcending in fee-fimple are diſtribut- 


ed by the policy of law, for the maintenance of all 
the daughters; and, if one has a ſufficient proviſion 
out of the ſame inheritance, equal to the reſt, it is not 
reaſonable that ſhe ſhould have more: but lands, de- 
ſcending in tail, are not diſtributed by the operation 


| of the law, but by the deſignation of the giver, per 


formant doni ; it matters not therefore how unequal this 
diſtribution may be. Alſo no lands, but ſuch as are 
given in frankmarriage, ſhall be a into hotch- 
pot; for no others are looked upon in law as given for 
the advancement of the woman, or by way of marri- 
portion. And therefore, as gifts in frankmarri- 
age are fallen into diſuſe, I ſhould hardly have menti- 
oned the law of hotchpot, had not this method of di- 
vifion been revived and copied by the ſtatute for diſtri- 
bution of perſonal eſtates, which we ſhall hereafter 
conſider at large. #4 Ab * >a 
The eſtate in coparcenary may be difſoived, either 
Sy partition, which diſunites the poſſeſſion; by aliena- 
tion of one parcener, which diſunites the title, and 
diſunite the intereſt; or by the whole at laſt de- 


may . 
ſcending to and veſting in one ſingle perſon, which 
brings it to an eſtate in ſeveralty. : | 


IV. Tenants in common are ſuch as hold by ſeveral 
and diſtinct titles, but by unity of poſſeſſion ; becauſe 


none knoweth his own ſeveralty, and therefore they 
all eccupy promiſcuouſly *. This tenancy therefore 


18, where there is a unity of poſſeſſion merely, 
wg an entire diſumon of intereſt, of title, 
and of time. For, if there be two tenants in com- 
mon of lands, one may hold his part in fee-ſimple, 
the other in tail, or for life; ſo that there is no ne- 


Un. $274 . * Ibid. 275 4 Ibid. %%. 
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ceſſary unity of intereſt: one may hold by deſcent, 
the other by purchaſe; or the one by purchaſe from 
A, the other by purchaſe from B; ſo that there is no 
unity of title: one's eſtate may have been veſted fifty. 
years, the other's but yeſterday; ſo there is no —_ | 
of time. The only unity there is, is that of poſſeſ- 
ſion: and for this Littleton gives the true reaſon, be- 
cauſe no man can certainly tell which part is his own: 
otherwiſe even this would be ſoon deſtroyed. | 
Tenancy in common may be created, either by the 
deſtruction of the two other eſtates, in joint-tenancy 
and coparcenary, or by ſpecial limitation in a deed.. 
By the deſtruction of the two other eſtates, I mean 
ſuch deſtruction as does not ſever the unity of poſſeſ- 
ſion, but only the unity of title or intereſt: As, if 
one of tworjoint-tenants in fee alienes his eſtate for 
the life of the alienee, the alienee and the other joint-. 
tenant are tenants in common; for they now have ſe- 
veral titles, the other joint-tenant by the original grant, 
the alienee by the new alienation * ; and they alſo 
| have ſeveral intereſts, the former joint-tenant in fee- 
' fimple, the alience for his own life only. So, if one 
| Jointatenant gives his part to A in tail, and the other 
gives his to B in tail, the donees are tenants in com- 
mon, as holding by different titles, and conveyances®.,. 
If one of two parceners alicnes, the alienee and the 
remaining parcener are tenants in common ?” ; becauſe 
they hold by different titles, the parcener by deſcent 
the alience by purchaſe. So likewiſe, if there be a 
grant to two men, or two women, and the heirs of their 
bodies, here the grantees ſhall be joint-tenants of the 
life-eſtate, but they ſhall have ſeveral. inheritances; 
becauſe they cannot poſſibly have one heir of their 
two bodies, as might: Yap been the caſe had the limi- 
tation been to à man and æuonian, and the heirs of their 
bodies begotten *; and in this, and the like caſes, 
their iſſues ſhall be tenants in common; becauſe they 
muſt claim by different titles, one as heir of A, and the 
other as heir of B; and thoſe too not titles by pur- 
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chaſe, but deſcent. In ſhort, whenever an eſtate in 
Joint-tenancy or copareenary is diſſolved, ſo that there 
be no partition made, but the unity of poſſeſſion con- 
tinues, it is turned into a tenancy in common. 
A tenancy in common may alſo be created by ex- 
preſs limitation in a deed: but here care muſt be taken 
not to inſert words which imply a joint eſtate; and 
then if lands be given to two or more, and it be not 
| Joint-tenancy, it muſt be a tenancy in common. But 
the law is apt init's conſtructions to favour joint-tenan- 
ey rather than tenancy in common ? ; becauſe the di- 
viſible ſervices iſſuing from land (as rent, Sc.) are not 
divided, nor the entire ſervices (as fealty) multiplied, 
by joint-tenancy, as they muſt neceſſarily be upon a 
_ tenancy in common. Land given to two, to be hol- 
den the one moicty to one, and the other moiety to the 
other, is an eſtate in common ꝰ; and, if one grants to 
another, baif his land, the grantor and grantee are 
alſo tenants in common: becauſe, as has been be- 
fore obſerved, joint · tenants do not take by diſtiact 
een e, and by ſuch grants the diviſon 
and ſeveralty of the eſtate is ſo plainly expreſſed, that 
it is impoſſihle they ſhould take a joint intereſt in the 
1 But a dæuiſe to two perſons 
er e ſeverally, is ſaid to be a joint - tenan- 
5 be that is neceſſarily implied in the word 
«-jointly,”” the word ſeverally” perhaps only im- 
* the power of partition: and an eſtate given to 
A and B, egually to be divided between them, 1 
in deeds it hath been ſaid to be a joint-tenancy *, uy 
it implies no more than the law has annexed to t 
eſtate, viz. Sy ve in willy it is certainly 
2 tenancy in common“; becauſe the deviſor may 
be preſumed to have Een what is moſt benefici- 
al to both the deviſees, though his meaning is imper- 
fectly expreſſed. | And this nicety in the wording of 
2 makes it the moſt uſual as well as the ſafeſt 
J- eee ee * 
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ated, to add expreſs words of excluſion, as well as de- 
ſcription, and limit the eſtate to A and B, to hold af. 
tenants in common, and not as joint-tenants. 
As to the incidents attending a tenancy in common : 
tenants in common (like joint-tenants) are compellable 
by the ſtatutes of Henry VIII and William III, be- 
fore-mentioned 7, to make partition of their lands; 
which they were not at common law. They properly 
take by diſtinct moieties, and have no entirety of in- 
tereſt; and therefore there is no ſurvivorſhip between 
tenants in common. Their other incidents are ſuch as 
merely ariſe from the unity of poſſeſſion; and are 
— * the ſame as appertain to joint-tenants merely 
upon that account : ſuch as being liable to reciprocal 
actions of waſte, and of account, by the ſtatutes-gf 
Weſtm. 2. c. 22. and 4 Ann; c. 16. For =. £ 
common law no. tenant in common was liable to a- 
count with his companion for embezzling the profits 
of the eſtate 83 though, if One actually turns the * 
other out of poſſeſſion, an action of ejectment will lie 
againſt him 9, But, as for other incidents of joint- 
tenants, which ariſe from the privity of title, or the 
union and entirety of intereſt, (ſuch as joining or be- 
ing joined in actions o, unleſs in the caſe where ſome 
entire or indiviſible thing is to be recovered ) theſe 
are not applicable to tenants in common, hoſe inte- 
”=_ are diſtin, . aad-whoſe. titles are not joint but ſe - 
VETAL. . n . i ; 1 4 
Eſtates in common can only be difſolved two ways : 
1. By uniting all the titles and intereſts in one tenant, 
by purchaſe or otherwiſe z- which brings the whole to- 
one ſeveralty: 2. By making partition between the 
ſeveral tenants in common, which gives them all re- 
ſpective ſeveralties. For indeed tenancies in common 
differ in nothing from ſole eſtates, but merely in the 
blending and unity of poſſeſſion. And this finiſhes 
our inquiries with reſpect to the nature of eaten. 
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- CHAPTER THE THIRTEENTH. 


er THE TITLE To | THINGS REAL, * 
IN GENERAL = 


SK + 


Taz | ing chapters having 4 been principally 


ning the nature of things real, in de- 


air tn the tenures by which they may be holden, and 


in Saguiſhing the ſeveral kinds of fate or intereſt 


that may be had therein; I come now to conſider, 


_ laſtly, the ite to things real, with the manner of ac- 


and loſing it. 
A title is e fir Edward Coke *, titu- 


Jus a poſſidendi or, it is 
2322 — * the owner of R * f 


means wh hath Newer oa | 


poſſeſſion of his property. 


There are ſeveral ſtages or degrees requiſite to form 
a complete title to lands and tenements. We will 


confider them in a progreſſive order. 

I. The loweſt and moſt imperfe& degree of title 
confiſts in the mere naked poſſeſſion, or actual occupa- 
tion of the eftate : without any apparent right, or any 


| ſhadow or pretence of right, to hold and continue 


ſuch poſſeſſion. This may happen, when one man in- 
vades the poſſeſſion of —— and by force or ſur- 
prize turns him out of the occupation of his lands; 


which is termed a diſſeiſin, being a deprivation of that 


actual ſeiſin, or corporal freehold of the lands, which 


the tenant before enjoyed. Or it may happen, that after 


the death of the anceſtor and before the e the 
3. os 1 : 


. 


— — 
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heir, or after the death of a particular tenant and be- 
fore the entry of him in remainder or reverſion, a 
ſtranger may contrive to get poſſeſſion of the vacant 
land, and hold out him that had a right to enter. In 


all which caſes, and many others that might be here 


ſuggeſted, the wrongdoer has only a mere naked poſ- 


ſeſſion, which the rightfuþ*6wner may put. an end to, 


by a variety of remedies, as will more fully ap- 
pear in the third book of theſe commentaries. But in 


the mean time, till ſome act be done by the rightful 
owner to deveſt this poſſeſſion and aſſert his title, ſuch. 


actual poſſeſſion is, prima facie, evidence of a legal ti- 
_ tle in the poſſeſſor; and 4 may, by length of time, 


and negligence of him who hath the right, by degrees 


ripen. into a perfect and indefeaſible title. And, at all 


events, without ſuch actual poſſeſſion no title can be 


completely good. „„ | i} «3 
# It, The next ſtep to n good and gerſect title is the 
right « Non, which may reſide in one man, while 
the poſſeſſion is not in himſelf but in another. 
For if a man be diſſeiſed, or otherwiſe kept out of poſ- 
1 any of the means before - mentioned, though 
the adua / poſſeſſion be loſt, yet he has ſtill remaining 


in him the right of poſſeſſion; and may exert it when» 


ever he thinks proper, by entering upon the diſſeiſor, 


and turning him out of that occupancy which he bas 
ſo illegally gained. But this right of poſſeſſion is of 


two ſorts: an apparent right of poſſeſſion, which may 
be defeated by proving a better; and an a#ual right 
of poſſeſſion, which will ſtand the teſt againſt all op- 


ponents. / Thus if the diſſeiſor, or other wrongdoer, 


dies poſſeſſed of the land whereof he ſo became ſeiſed 


by his own unlawful act, and the ſame deſcends to his 


heir; now by the common law the heir hath obtained 


an apparent right, though the adual right of poſſeſſion. 


reſides in the perſon diſſeiſed; and it ſhall not be law- 
ful for the perſon diſſeiſed to deveſt this apparent right, 
by mere entry or other act of his own, but only by an 


action at law * : For, until the contrary be proved by 


legal demonſtration, the law will rather preſume the right 
ä 
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to reſide in the heir, whoſe anceſtor died ſeiſed, than in 
one who has no ſuch preſumptive evidence to urge in 
his own behalf. Which doctrine in ſome meaſure 
aroſe from the principles of the feodal law, which, af- 
ter feuds became hereditary, much favoured the right 
of deſcent; in order that there might be-a perſon al- 
ways upon the ſpot to perform the feodal duties and 
ſervices* : and therefore, when a feudatory died in 
battle, or otherwiſe, it preſumed always that his chil- 
dren” were entitled to the feud, till the right was 
otherwiſe determined by his fellow-ſoldiers and fellow- 
tenants, the peers of the feodal court. But if he, 
who has the actual right of poſſeſſion, puts in his claim 
and brings his action within a reaſonable time, and 
can prove by what unlawful means the anceſtor became 
ſeiſed, be will then by ſentence of law recover that 
poſſeſſion, to which he hath ſuch actual right. Vet, 
if he omits to bring this his poſſeſſory action within a 
competent time, his adverſary.may imperceptibly gain 
an actual right of poſſeſſion, in con ce of the 
other's negligence. And by this, and certain other 
means, the party kept out of poſſeſſion may have no- 
_ thing left in him, but what we are next to ſpeak of; 
III. The mere right of property, the jus proprietatiz, 
without either poſſefſion or even the right o el. 
fron. This is frequently ſpoken of in our books un- 
der the name of the mere right, jus merum; and the 
eſtate of the owner is in ſuch caſes ſaid to be totally 
deveſted, and put to a right *%. A perſon in this ſitua- 
tion may have the true ultimate property of the lands 
in himſelf : but by the intervention of certain circum- 
ſtances, either by his own negligence, the ſolemn act 
of his anceſtor, or the determination of a court of juſ- 
tice, the preſumptive evidence of that right is ſtrong- 
ly in favour of his antagoniſt; who has thereby » 
tained the abſolute right of poſſeſſion. As, in the 
_ firſt place, if a perſon diſſeiſed, or turned out of poſ- 
ſefſiop of his eftate, neglects to purſue his remedy 
within the time limited by law: by this means the 


diſſeiſor or his heirs gain the actual right of poſſeſhon; 


3 Gib. Ten. 18, 4 Co. Litt. 345. 
| * : 
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for the law preſumes that either he had a good right 
originally, in virtue of which he entered on the lands 
in queſtion, or that ſince ſuch his entry he has pro- 
cured a ſufficient. title; and, therefore, after ſo long 
an acquieſcence, the law will not ſuffer his poſſeſſion 
to be diſturbed without inquiring into the abſolute 
right of property. Vet, ſtill, if the perſon diſſeiſed 
or his heir hath the true right of property remaining 
in himſelf, his eſtate is indeed ſaid to be turned into a 
mere right; but, by proving ſuch his better right, he 
may at length recover the lands. Again, if a tenant 
in tail diſcontinues his eſtate-tail, by alienating the 
lands to a ſtranger in fee, and dies; here-the ile in 
tail hath no 1 5 of . independent of the right 
of property : for the law preſumes prima facie that the 
anceſtor would not diſinherit, or attempt to difinkerit, 
his heir, unleſs he had power fo to do; and therefore, 
as the anceſtor had in himſelf the right of poſſeſſion, 
and has transferred the ſame to a ſtranger, the law will 
not permit that poſſeſſion now to be difturbed, un 


by ſhewing the abſolute right of property to refide ja 
g ght of property ; 


another perſon. The heir therefore in this caſe hay 
only a mere riglu, and muſt be ſttictly held to the-proot” 
of it, in order to recover the lands. Laſtly, if by ac- 
cident, neglect, or otherwiſe, judgment is given for 
either party in any poſſefſory action, (that is, ſuch 
wherein the right of poſſeſſion only, and not that of 
property, is contelted). and the other party bath in- 
deed in himſelf the right of property, this is now turn- 
ed to a mere right; and upon proof thereof in a ſubſe- 
quent action, denominated a writ of right, he ſhall re- 
cover his ſeiſin of the lands. © | 
Thus, if a diſſeiſor turns me out of poſſeſſion of my 


lands, he thereby gains a mere naked poſſc/ſion, and I 


{till retain the right o Mon, and right of property. 
1 15 diſſeiſor = Y Poe wo Jeſcend 4 his for. 
e ſon gains an apparent right of poſſefion 5 but I ſtill 
_ retain the ada right ack of pL and property. 
If I acquieſce for thirty years, without bringing any 
action to recover poſſeſſion of the lands, the — gains 
the adual right of poſſefon, and I retain nothing but 
the mere right of property. And even this right of pro- 
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perty will fail, or at leaſt it will be without a remedy, 
- unleſs I purſue it within the ſpace of ſixty years. So 
alſo if the father be tenant in tail, and alienes the 
eſtate-tail to a ſtranger in fee, the alienee thereby 
gains the right of poſſeſſion, and the ſon hath only the 
mere right or right of property. And hence it will follow, 
that one man may have the poe/fion, another _ = : 
fſeron, and a third the right. of property. For if 
E tail infeoffs A in a * dies, and 
B diſſeiſes A; now B will have the pft, A the 
right of poſſeſſion, and the iſſue in tail the right of pro- 
erty : A may recover the poſſeſſion againſt B; and 
afterwards the iſſue in tail may evict A, and unite in 
_ himſelf the poſſeſſion, the right of poſſeſſion, and alſo 
the right of property. In which union conſiſts, - | 
IV. A complete title to lands, tenements, and 
hereditaments. . For it is an ancient maxim of the 
law, that no title is completely good, unleſs the right 
of poſſeſſion be joined with the right of property ; 
which right is then denominated a double right, jus 
; or droit droit. And when to this double 
right the actual poſſeſſion is alſo united, when there is, 
according to the expreſſion of Fleta ?, juris et ſeiſinae 
conjun&io, then, and then only, is the title completely 


? s Mirr, J. a. 6. 27. ET f "1, 4 99 3 
- © Co. Litt, 266, Bract. J. 5. tr. 3. c. 5. DOM hs 5 
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CHAPTER THE FOURTEENTH. 


or TITLE By DESCENT. 


| Tur ſeveral gradations and ſtages, requiſite te 
form a complete title to lands, tenements, and here- 
-ditaments, having been briefly ſtated in the preceding 
chapter, we are next to confider the ſeveral manners, 
in which this complete. title (and therein e 
the right of propriety). may be reciprocally loſt and ac- 
quired : whereby the dominion of things real is eitber 
continued, or transferred from one man to another. 
And here we mult, firſt of all obſerve, that (as gain 
and loſs are terms of relation, and of a reciprocal na - 
ture) by whatever method one man gains an eſtate, 
by that ſame method or it's correlative ſome other man 
has loſt it. As where the heir acquires by deſcent, 
the anceſtor has firſt loſt or abandoned his eſtate by his 
death: where the lord gains land by eſcheat, the 
eſtate of the tenant is firſt of all loſt by the natural or 
legal extinction of all his hereditary blood: where a 
man gains an intereſt by occupancy, the former own- 
er has previouſly relinquiſhed his right of poſſeſſion : 
where one man claims by preſcription or immemorial 
uſage, another man has either parted with his right by 
an ancient and now. forgotten grant, or has forfeited 
it by the ſupineneſs or. negle& of himſelf and his an- 
ceeſtors for ages: and ſo, in caſe of forfeiture, the te- 
nant by his own miſbehaviour or negle& has renounced 
his intereſt in the eſtate; whereupon it devolves to 
that perſon who by law may take advantage of ſuch _ 
default: and, in alienation by common aſſurances, 
the two conſiderations of loſs and acquiſition are ſo 
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interwoven, and ſo conſtantly contemplated together, 
that we never hear of a conveyance, without at once 
receiving the ideas as well of the grantor as the gran- 
The methods therefore of acquiring on the one 
hand, and of loting on the other, a title to eſtates in 
things real, are reduced by our law to two : deſcent, 
where the title is veſted in a man by the ſingle opera- 
tion of law ; and purchaſe, where the title is veſted in 
him by his own act or agreement. | 
_ DescexT, or her ſucceſſion, is the title 
whereby a man on the death of his anceſtor acquires 
his eftate by right of repreſentation, as his heir at law. 
An heir therefore is he upon whom the law caſts the 
eſtate immediately on the death of the anceſtor : and 
an eſtate, ſo deſcending to the heir, is in law called 
The doarine of deſcents, or law of inheritances in 
fee-fimple, is a point of the higheſt importance; and 
is indeed the "ppg object of the laws of real pro- 
pry. oe England. All the rules relating to purchaſes, 
by the legal courſe of deſcents is broken and al- 
tered, pet refer to this ſettled law of inheri- 
tance, as a datum or firſt principle univerſally known, 


and upon which their ſubſequent limitations are to 


work. 'Thus a gift in tail, or to a man and the heirs 
of his body, 1s a limitation that cannot be $ 
underſtood without a |... ious knowledge of the law 
of deſcents in fee - ſimple. One may well perceive that 
this is an eſtate confined in it's deſcent to ſuch heirs 


only of the donee, as have ſprung or ſhall ſpring from 


his body; but who thoſe heirs are, whether all his 
children both male and female, or the male only, and 
(among the males) whether the eldeſt, youngeſt, or 
other Gu alone, or all the ſons together, ſhall be his 
heir; this is a point, that we muſt reſult back to the 


ſtanding law of deſcents in fee-fimple to be informed of. 


In order therefore to treat a matter of this univerſal 
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aſide ſuch matters as will only tend to breed embar- 
raſſment and confuſion in our inquiries, and ſhall con- 
fine myſelf entirely to this one object. I ſhall there- 
fore decline conſidering at preſent who are, and Who 
are not, capable of being heirs ; reſerving that for the 
chapter of eſcheats. I ſhall alſo paſs over the frequent 
diviſion of deſcents, in thoſe by cuſtom, fatute, and 
common law for deſcents by particular cuſtom, as to 
all the ſons in gavelkind, and to the 1 in bo- 
rough - engliſn, have already been often * hinted at, 
and may alſo be incidentally touched upon again; but = 
will not make a ſeparate conſideration by themſelves, 
in a ſyſtem ſo general as the preſent : and deſcents by 
fatute, or fees-tail per formam doni, in purſuance of the 
ftatute of Weſtminſter the ſecond, have alſo been al- 
ready * copiouſly handled ; and it has been ſeen that 
the deſcent in tail is reſtrained and regulated accord- 
-ing to the words of the original donation, and does 
not entirely purſue the common law doctrine of inhe- 
ritance ; which, and which only, it will now be our 
buſineſs to explain. L 5 135 
And, as this depends not a little on the nature of 
— kindred, and the ſeveral degrees of conſanguinity, it 
will be previouſly neceſſary to ſtate, as briefly as 
poſſible, the true notion of this kindred or alliance in 
blood ©. 90 - 1 
Conſanguinity, or kindred, is defined by the wri- 
ters on theſe ſubjects to be vinculum perſonarum ab 
&« eodem ſtipite deſcendentium ;** the connexion or relati- 
on of perſons deſcended from the ſame ſtock or com- 
mon anceſtor, This conſanguinity is either lineal, or 


2 See Vol. I. pag. 74, 75. and the conſequences reſi 
II. pag. 83. 85. from a right apprehenſion of it's 
3 See pag. 115, Go. nature, ſee an gſay on collateral 
For a fuller explanation of conſanguinity. (Law tracts, Oxon. 
| the doctrine of conſanguinity, 1762. 8vo. or 1771, 4t0.): 
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Lineal conſanguinity is that which ſubſiſts between 
perſons, of whom one is deſcended in a direct line 
from the other, as between John Stiles (the propoſitus 
in the table of conſanguinity) and his father, grand- 
fa: her, great-grand-father, and ſo upwards in the di. 
rect aſcending line; or between John Stiles and his 
ſon, grandſon, great-grandſon, and ſo downwards in 
the direct deſcending line. Every generation, in this 
lineal direct conſanguinity, conſtitutes a different de- 
ree, reckoning either upwards or downwards: the 
ather of John Stiles is related to him in the firſt de- 
gree, and ſo likewiſe is his ſon ; his. grandſire and 
grandſon in the ſecond ; his great grandſire and great- 
grandſon in the third. This is the only natural way 
of reckoning the degrees in the direct line, and there- 
fore univerſally obtains, as well in the civil *, and ca- 
non ®, as in the common law“. 

The doctrine of lineal conſanguinity is ſufficiently 

lain and obvious; but it is at the firſt view aſtoniſh- 
ing to conſider the number of lineal . anceſtors which 
every man has, within no very great number of de- 
grees : and ſo many different bloods * is a man ſaid 
to contain in his veins, as he hath lineal anceſtors. 
Of theſe he hath two in the firſt aſcending degree, his 
own parents; he hath four in the ſecond, the parents 
of his father and the parents of his mother; he hath 
eight in the third, the parents of his two grandfathers 
and two grandmothers; and by the ſame rule of pro- 
eſſion, he hath an hundred and twenty-eight in the 
. a thouſand and twenty-four in the tenth; 
and at the twentieth degree, or the diſtance of twenty 
generations, every man hath above a million of an- 
ceſtors, as common arithmetic will demonſtrate“. 
This lineal conſanguinity, we may obſerve, falls ſtrictly 
within the definition of vinculum perſonarum ab coden 


5 FE,. 38. 10. 10. thoſe who are unacquainted with 


6 Decretal. I. 4. tit. 14. the encreaſing power of progreſ- 
7 Co. Litt. 23. five numbers: but is palpably 
8s Ibid. 12. evident from the follewing table 


This will ſeem ſurpriſing to of a geometrical progreſſion, in 
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lipite deſcendentium ; ſince lineal relations are ſuch as 


deſcend one from the other, and both of courſe from 
the ſame common anceſtor. | 


collateral relations agreeing with the lineal in this, 
that they deſcend from the ſame ſtock ar anceſtor ; but 
differing in this, that they do not deſcend one from 


ſpring from one and the ſame anceſtor, who 1s the 
/tirps, or root, the ftipes, trunk, or common ſtock, 
from whence theſe relations ars branched out. As if 
John Stiles hath two ſons, who have each a numerous 


which the firſt term is 2, and number of whom is doubled at 
the denuminator alſo 2: or, to every remove, becauſe cach of 


dent, for that cach of us has two mediate anceitors oi his own. 
aiccitors in the firſt degree; the Ev, | 


Numb er of Ancetors. 


Lineal Degrees. 

| 1— — 2 
75 — 

| 5 - 16 
— 2 

6 - — 64 

7 128 

3 — 256 

92 — 

10 — 1024 

11 - 2048 

12 4096 

13 — 8192 

14 — 16384 

15 — 32768 

16 65536 

171 — 131072 
18 262144 

19 524288 

20 1048 576 


Collateral kindred anſwers to the ſame deſcription: 


the other. Collateral kinſmen are ſuch then as lineally 


ſ-cak more intelligibly, it is evi- our anceſtors has alſo two im- 


- w 5 nA ” 
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A ſhorter method of finding the 
number of anceſtors at any even 
degree is by ſquaring the number 
of anceſtors at half that number 
of degrees. Thus 16 (the num- 


anceſtors at two; 256 is the” 
ſquare of 16; 65536 of 256; 
and the number ot anceſtors at 
40 degrees would be the ſquare 
of 1048576, or upwards of 2 


; ber of anceſtors at four degrees) million millions. 
| is the ſquare of 4, the number of | 
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iſſue; both theſe iſſues are lineally deſcended from 


John Stiles as their common anceſtor ; and they are 
collateral kinſmen to each other, becauſe they are all 
deſcended from this common anceſtor, and all have a 
portion of his blood in their veins, which denominates 


them conſanguineos. . 
We mult be careful to remember, that the very be- 


ing of collateral conſanguinity conſiſts in this deſcent 
from one and the ſame common anceſtor. Thus Ti- 
tius and his brother are related ; why ? becauſe both 


are derived from one father: Titive and his firſt couſin 
are related ; why ? becauſe both deſcend from the ſame 
grandiather ; and his ſecond coulin's claim to conſan— 
guinity 1s this, that they both are derived from one 


and the ſame great-grandfather. In ſhort, as many 
_ anceſtors as a man has, ſo many common ſtocks he has, 
from which collateral kinſmen may be derived. And 


as we are taught by holy writ, that there is one couple 


of anceſtors belonging tous all, from whom the whole 


race of mankind 1s deſcended, the obvious and undeni- 


able conſequence is, that all men are in ſome degree 


related to each other. For indeed, if we only ſuppoſe 
cach couple of our anceſtors to hs left, one with 
another, two children ; and each of thoſe children on 
an average to have left two more; (and, without ſuch 

a ſuppoſition, the human ſpecies muſt be daily dimi- 


| niſhing) we ſhaH find that all of us have now ſubſiſting 


near two hundred and ſeventy millions of kindred in 
the fifteenth degree, at the ſame diſtance from the ſe- 
veral common anceſtors as ourſelves are; beſides thoſe 
that are one or two deſcents nearer to or farther from 
the common ſtock, who may amount to as many more ®. 
And, if this calculation ſhould appear incompatible 


with the number of inhabitants on the earth, it is be- 


cauſe, by intermarriages among the ſeveral defcendants 
from the ſame anceſtor, a hundred or a thouſand modes 


of conſanguinity may be conſolidated in one perſon, or he 


* This will ſwell more con- (a brother) in the firſt degree, 


4 


ſiderably than the former calcu- Who makes, together with tlie 


lation; for here, though the firſt prepeſitus, the two deſcendants 
teim is but 1, the denominator from the firſt couple of anceſ- 


is 43 that is, there is ene kinſman tors; and in every other degree 
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may be related to us a hundred or a thouſand different 
ways. 


law *, which our law has adopted “, is as follows, We 


The method of computing theſe degrees in the canon 


the number of kindred muſt be 


the quadruple of thoſe in the de- 


gree which immediately precedes 
it. For, ſince each couple of an- 
ceftors has two deſcendants, who- 
encreaſe in a duplicate ratio, it 
will follow that the ratio, in which 
all the deſcendants encreaſe 


downwards, muſt be double to 


that in which the anceſtors en- 


creaſe upwards: but we have 
ſeen that the anceſtors encreaſe 
upwards in a duplicate ratio: 


therefore the deſcendants muſt 
encreaſe downwards in a double 
duplicate, that is, in a quadru- 


ratio, 
ple, ratio, 


Collateral Degrees. - Number of Kindred. - 
c I — | 
2 4 
3 — 16 
4 a 2 
* — — 265 
6 — — 1024 
2 - 4096 
8 16384 
9 65536 
10 262144 
11 - 1048576 
IS 4194304 
13 16777216 
14 — 67108864 
15 26843 5456 
16 1073741824 
17 4294967296 
18 — 17179869184 
19 - — 68719476736 


20 ——- 274877906944 - £ 


This calculation may alſo be 


formed by a more compendious 


proceſs, wis. by ſquaring the 
couples, or half the number, of 


anceſtors at any given degree; 


which will furniſh us with the 


number of kindred we have in 


the ſame degree, at equal diſtance 
with ourſelves from the common 
ſtock, beſides thoſe at unequal 
diſtances. Thus, in the tenth li- 


neal degree, the number of an- - 


ceſtors is 1024; it's half, or the 


couples, amount to 512; the 
number of kindred in the tenth - 
collateral degree amounts there- 

| S- 3} 


fore to 262144, or the ſquare af 
512. And if we will be at the 
trouble to recolle& the ſtate of 


the ſeveral families within our 


own knowledge, and obſerve 
how far they agree with this ac- 


count ; that is, whether, -on an 
average, every man has not one 
brother or ſiſter, tour firſt cou- 


ſins, ſixteen ſecond coufins, and 
ſo on; we ſhall find that the 
preſent calculation is very far" 


from being overcharged. _ 
: Decretal. 4. 14. 3 S 9» » 
s Co. Litt. 23. 
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begin a at the common anceſtor, and reckon downwards ; 
and in whatſoever degree the two perſons, or the molt 
remote of them, is diſtant from the common anceſtor, 
that is the degree in which they are related to each 
other. Thus Titius and his brother are related in the 
firſt degree; for from the father to each of them is 
counted only one; Tilius and his nephew are related in 
the ſecond degree ; ; for the nephew is two degrees re- 

moved from the common anceſtor ; viz. his own grand- 
father, the father of Titius. Or, (to give a more illuſ- 
trious inſtance from our Engliſh annals) King Henry 


the ſeventh, who ſlew Richard the third in the battle of 


Boſworth, was related to that prince in the fifth de- 
ee. Let the propofitur therefore in the table of con- 
2 uinity repreſent king Richard the third, and the 
cla marked (e) king —— the ſeventh. Now their 
common ſtock or anceſtor was king Edward the third, 
the alavm in the ſame table: from him to Edmond 
duke of Vork, the proavus, is one degree; to Richard 
earl of Cambridge, the avus, two; to Richard duke of 
York, the pater, three; to king Richard the third, the 
propaſitus, four: and from king Edward the third to 
John of Gant (a) is one degree ; to John earl of Somer- 
ſett (h) two; to John duke of Somerſet (c) three; to 
Margaret counteſs of Richmond (d) four; to kingHenry 
the ſeventh (e) five. Which laſt mentioned prince, being 
the fartheſt removed from the common ſtock, gives the 
denomination to the degree of kindred in the canon and 
municipal law. Though according to the computation 
of the civilians, (who count upwards, from either of the 
perſons related, to the common ftock, and then down- 
wards again to the other ; ; reckoning a degree for each 


. perſon both aſcending and deſcending) theſe two prin- 


ces were related in the ninth degree: for from king 
Richard the third to Richard duke of York is one de- 
gree; to Richard earl of Cambridge, two; to Edmond 
duke of York, three; to king Edward the third, the 
common anceſtor, four; to John of Gant, five; to 
John earl of Somerſet, fix; to John duke of Somerſet, 
ſeven; to Margaret counteſs of Richmond, eight; to 


king Henry the ſeventh, nine ?. 


3 See the table of conſanguini- grees of collateral kindred to the 


ty ond. ; wherein all the de» prepeſitus are computed, ſo far as | 


3 


5 Ch. 14. of Tuincs. „ 


The nature and degrees of kindred being thus in 

ſome meaſure explained, I ſhall next proceed to lay 
down a ſeries of rules, or canons of inheritance, ac- 
cording to which eſtates are tranſmitted from the anceſ- 
tor tothe heir; together with an explanatory comment, 
remarking their original and progreſs, the reaſons upon 


which they are founded, and in ſome caſes. their agree- 


ment with the laws of other nations, 
I. The firſt rule is, that inheritances ſhall lincally de- 


ſoend to the iſſue of the perſon who laſt died actually 


ſciſed, in infinitum ; but ſhall never lineally aſcend. 
To explain the more clearly both this and the ſub- 
ſequent rules, it muſt firſt be obſerved, that by law no 


inheritance can veſt, nor can any perſon, be the actual 


complete heir of another, till the anceſtor is previouſly 
dead. Nemo eft haeres viventis. Before that time the 
perſon who is next in the line of ſucceſſion is called an 


heir apparent, or heir preſumptive. Heirs apparent 


are ſuch, whoſe right of inheritance is indefeaſible, 


provided they outlive the anceſtor; as the eldeſt ſon or 


his iſſue, who muſt by the courſe of the common law 
be heir to the father whenever he happens to die. 


Heirs preſumptive are ſuch who, if the anceſtor ſnould 


die immediately, would in the preſent circumſtances 
of things be his heirs ; but whoſe right of inheritance 
may be defeated by the contingency of ſome nearer 
heir being born: as a brother, or nephew, whoſe pre- 
ſumptive ſucceſſion may be deſtroyed by the birth of a 
child; or a daughter, whoſe preſent hopes may be 
hereafter cut off by the birth of a ſon. Nay, even if 
the eltate hath deſcended, by the death of the owner, 
to ſuch brother, or nephew, or daughter; in the 


former caſes, the eſtate ſhall be deveſted and taken 


away by the birth of a poſthumous child; and, in the 


latter, it ſhall alſo be totally deveſted by the birth of 


a poſthumous ſon !. 


the tenth of the civilians and the guiſhed by the numeral letters, 
ſeventh of the canoniſts inclu- the latter by the common cy» 
Hve ; the former being diſtin- phers. ET 

: 4 Bro. tit. deſcent. 58. 
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We muſt alſo remember, that no perſon can be pro- 
perly ſuch an anceſtor, as that an inheritance of lands 
or tenements can be derived from him, unleſs he hath 
had actual ſeiſin of ſuch lands, either by his own en- 
try, or by the poſſeſſion of his own or his anceſtor's 


| leflee for years, or by receiving rent from a leſſee of 


the freehold * : or unleſs he hath had what is equiva- 
lent to corporal ſeiſin in hereditaments that are incor- 
poreal ; ſuch as the receipt of rent, a preſentation to 
the church in caſe of an advowſen *, and the like: 
But he ſhall not be accounted an anceſtor, who hath 
had only a bare right or title to enter or be otherwiſe 
ſeiſed. And therefore all the caſes, which will be men- 
tioned in the preſent chapter, are upon the ſuppoſition 
that the deceaſed (whoſe inheritance is now claimed) 
was the laſt perſon actually ſeiſed thereof. For the 
law requires this notoriety of poſſeſſion, as evidence 
that the anceſtor had that property in himſelf, which 
is now to be tranſmitted to his heir. Which notoriety 
had ſucceeded in the place of the antient feodal inveſti- 
ture, whereby, while feuds were precarious, the vaſal- 

on the deſcent. of lands was formerly admitted in the 
lord's court (as is ſtill the practice in Scotland) and 
there received his ſeiſin, in the nature of a renewal of 
his anceſtor's grant, in the preſence of the feodal 
peers: till at length, when the right of ſucceſſion be- 
came indefeaſible, an entry on any part of the lands 
within the county (which if diſputed was afterwards 
to be tried by thoſe peers) or other notorious poſſeſſi- 
on, was admitted as equivalent to the formal grant 
of ſeiſin, and made the tenant capable of tranſmitting- 
his eſtate by deſcent. The ſeiſin therefore of any per- 

ſon, thus underſtood, makes him the root or ſtock, 


from which all future inheritanee by right of blood 


mult be derived : which 1s very briefly expreſſed in this 
maxim, ſeiſina facit ſlipitem. 1 

When therefore a perſon dies ſo ſeiſed, the inheri- 
tance firſt goes to his iſſue: as if there be Geoffrey, 


5 Co. Litt. 15. 


7 Flet. J. 6. 0. 2. $. 2. 


- 
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John, and Matthew, grandfather, father, and ſon ; 
and John purchaſes lands, and dies; his ſon Matthew 
ſhall ſucceed him as heir, and not the grandfather 
Geoffrey ; to whom the land ſhall never aſcend, but 


.. ſhall rather eſcheat to the lord “. 


This rule, ſo far as it is affirmative and relates to li- 
neal deſcents, is almoſt univerſally adopted by all nati- 
ons; and it ſeems founded on a principle of natural 
reaſon, that (whenever a right of property tranſmiſſi- 
ble to repreſentatives is admitted) the poſſeſſions of the 
parents ſhould go, upon their deceaſe, in the firſt place 
to their children, as thoſe to whom they have given 
being, and for whom they are therefore bound to pro- 
vide. But the negative branch, or total excluſion of 
parents and all lineal anceſtors from ſucceeding to the 
inheritance of their offspring, is peculiar to our own 
laws, and ſuch as have been deduced from the ſame 
original. For, by the Jewiſh law, on failure of iſſue, 
the father ſucceeded to the ſon, in excluſion of bre- 
thren, unleſs one of them married the widow and raiſed 
up ſeed to his brother 9. And, by the laws of Rome, 
in the firſt place the- children or lineal deſcendants 
were preferred; and, on failure of theſe, the father 
and mother or lineal aſcendants ſucceeded together 
with the brethren and fiſters o; though by the law 
of the twelve tables the mother was originally, on act 
count of her ſex, excluded *. Hence this rule of our 
laws has been cenſured and declaimed againſt, as ab- 
ſurd and derogating from the maxims of equity and 
natural juſtice . Vet that there is nothing unjuſt or 
abſurd in it, but that on the contrary it is founded 
upon very good legal reaſon, may appear from conſi- 
dering as well the nature of the rule itſelf, as the occa- . 
lon of introducing it into our laws. 
We are to reflect, m the firſt place, that all rules 
of ſueceſſion to eſtates are creatures of the civil polity, 


s Lite. F. 4. 1 Infl. 3 3. 1. : 

9 Selden. de ſucceſſ. Embraeor. 2 Craig. de jur. fend. I. 2. f. 
6. 1. 13. J 15. Locke on gov. part 

0 Ff. 38. 15. 1 Nov. 118. 1. Q 3 N 
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and juris pofitivi merely. The right of property, which 
is gained by occupancy, extends naturally no farther 
than the life of the preſent poſſeſſor: after which the 
land by the law of nature would again become com- 
mon, and liable to be ſeiſed by the next occupant: but 
ſociety, to prevent the miſchiefs that might enſue 
from a doctrine ſo productive of contention, has eſta- 
bliſhed conveyances, wills, and ſucceſſions; whereby 
the property originally gained by poſſeſſion is conti- 
nued and tranſmitted from one man to another, ac- 
cording to the rules which each ſtate has reſpectively 
thought proper to preſcribe. There 1s certainly there- 
fore no injuſtice done tor individuals, whatever be the 

ath of deſcent marked out by the municipal 
W. | h 
If we next conſider the time and occaſion of intro- 
_ ducing this rule into our law, we ſhall find it to have 
been grounded upon very ſubſtantial reaſons. I think 
there 1s no doubt to be made, but that it was intro- 
duced at the ſame time with, and in conſequence of, 
the feodal tenures. For it was an expreſs rule of the 
feodal law *, that ſuccęſſionit feudi talis gſt natura, quod. 
aſcendentes non ſuccedunt; and therefore the ſame max- 
im obtains alſo in the French law to this day . Our 
Henry the firſt indeed, among other reſtorations of 
the old Saxon laws, reſtored the right of ſucceſſion in 
the aſcending line * : but this ſoon fell again into diſ- 
uſe ; for ſo early as Glanvil's time, who wrote under 
Henry the ſecond, we find it laid down as eſtabliſhed 
law *, that haereditas nunguam aſcendit ; which has re- 
mained an invariable maxim ever ſince. Theſe cir- 
cumſtances evidently ſhew this rule to be of feodal 
original; and, taken in that light, there are ſome ar- 
guments in it's favour, beſides thoſe which are drawn 
merely from the reaſon of the thing. For if the feud 
of which the ſon died ſeiſed, was really feudum anti- 


Monteſg. Eſp. L. I. 31. c. 3% 
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guum, or one deſcended to him from his anceſtors, 
the father could not poſſibly ſucceed to it, becauſe it 
muſt have paſſed him in the courſe of deſcent, before 
it could come to the ſon ; unleſs it were feudum ma- 
ternum, or one deſcended from his mother, and then 
for other reaſons (which will appear hereafter) the 
father could in no wiſe inherit it. And if it were 
feudum novum, or one newly acquired by the ſon, 
then only the deſcendants from the body of the feu- 
datory himſelf could ſucceed, by the known maxim 
of the early feodal conſtitutions ? ; which was found- 
ed as well upon the perſonal merit of the vaſal, 
which might be tranſmitted to his children, but 
could not aſcend to his progenitors, as alſo upon 
this conſideration of military policy, that the decre- 
pit grandfire of a vigorous vaſal would be but in- 
differently qualified to ſucceed him in his feedal ſer- 
' vices. Nay, even if this feudum novum were held by 
the ſon ut feudum antiguum, or with all the quali- 
ties annexed of a feud deſcended from his anceſtors, 
ſuch feud muſt in all reſpects have deſcended as if 
it had been really an ancient feud; and therefore 
could not go to the father, becauſe, if it had been 
an ancient feud, the father muſt have been dead be- 
fore it could have come to the ſon. Thus whether 
the feud was ſtrictly novum, or ſtrictly antiguum, or 
whether it was novum held ut antiquum, in none of 
theſe caſes the father could poſſibly ſucceed. Theſs 
reaſons, drawn from the hiſtory of the rule itſelf, 


ſeem to be more ſatisfactory than that quaint one of 


 BraQton *, adopted by fir Edward Coke 9, which re- 
gulates the deſcent of lands according to the laws of 
gravitation. N 8 | 
II. A ſecond general rule or canon is, that the 
male iſſue ſhall be admitted before the female. 
Thus ſons ſhall be admitted before daughters; 
or, as our male lawgivers have ſomewhat uncom- 


1 F eud, 20. . rea linea, et nunguam reaſcendit. 
s Deſcendit - itaque jus, quaſi l. 2. c. 29. 


; ponderojſum quid cadens deorſum 9 1 Inſt, 11. 
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plaiſantly expreſſed it, the worthiclt of blood ſhall 
be preferred . As if John Stiles hath two ſons, 
1 and Gilbert, and two daughters, Margaret 
and Cbarlotte, and dies; fiſt Matthew, 1 caſe 
of his death without iſſue) then Gilbert, ſhall be ad- 
mitted to the ſucceſſion in preference to both the 
daughters. 
3 preference of males to females is entirely 
agreeable to the law of ſucceſſion among the Jews ?, 
and alſo amon the ſtates of Greece, or at leaſt | 
among the Athenians *; but was totally unknown 
to the laws of Rome ?, (fuch of them, I mean, as 
are at preſent extant) wherein brethren and ſiſters 
were allowed to ſucceed to equal portions of the 
inheritance. I ſhall not here enter into the compa- 
rative merit of the Roman and the other conſtituti- 
ons in this particular, nor examine into the greater 
dignity of blood in the male or female ſex : but 
ſhall only obſerve, that our preſent preference of 
males to females ſeems to have ariſen entirely from 
the feodal law. For though our Britiſh anceſtors, 
the Welſh, appear to have given a preference to 
males , yet our Daniſh predeceſſors (who ſucceed- 
ed them) ſeem to have made no diſtinction of ſex- 
es, but to have admitted all the children at once to 
the inheritance 5. But the feodal law of the Saxons 
on the continent (which was probably brought over 
Hither, and firſt altered by the law of king Canute) 
_ an-evident preference of the male to the female 
ex. Pater aut mater, defun@i, filio non filie haeredi- 
« tatem relinquent Dui defunfus non filios ſed 
« filias reliquerit, ad eas omnis haereditas pertineat C. It 
is poſſible therefore that this preference might be a 
branch of that imperfect ſyſtem of feuds, which ob- 
tained here before the conqueſt; eſpecially as it ſubſiſts 
among the cuſtoms of re and as, in the char- 


Hal. H. C. L. 233. 4 Sat. Wall. 12 Edw. I. 
= Numb. c. 27. S LL. Canut. c. 68. 
2 Pitit. LL. Attic. I. 6. t. 6. © tit. 7. F. 1 & 4. 
1. 6. | 
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ter or laus of king Henry the firſt, it is not (like ma- 
ny Norman innovations) given up, but rather enfor- 
ced 7. The true reaſon 1 the males muſt 
be deduced from feodal principles : for, by the genu- 
ine and original poliey of that conſtitution, no female 
could ever ſucceed to a proper feud *, inaſmuch as 
| they were incapable of performing thoſe military ſer- 
vices, for the ſake of which that ſyſtem was eſtabliſn- 
ed. But our law does not extend to a total excluſion 
of females, as the Salic law, and others, where feuds 
were more ſtrictly retained: it only , ers them te 
males; for, though daughters are excluded by ſons, 
yet they ſucceed before any collateral relations: our 
law, like that of the Saxon feudiſts before- mentioned, 
thus ſteering a middle courſe, between the abſolute re- 
jection of females, and the putting them on a footing 
with males. „ 
III. A third rule, or canon of deſcent, is this; 
that where there are two or more males in equal de- 
gree, the eldeſt only ſhall inherit; but the females all 
together. | | 
As if a man hath two ſons, Matthew and Gilbert, 
and two daughters, Margaret and Charlotte, and dies 
Matthew his eldeſt ſon ſhall alone ſucceed to his eſtate, 
in excluſion of Gilbert the ſecond fon and both the 
daughters; but, if both the ſons die without iſſue be- 
fore the father, the daughters Margaret and Charlotte 
ſhall both inherit the eſtate as coparceners ?9. 
This right of primogeniture in males ſeems: anti- 
ently to have only obtained among the Jews, in 
whoſe conſtitution the eldeſt ſon had a double por- 


tion of the inheritance ꝰ; in the ſame manner as with © 


us, by the laws of king Henry the firſt *, the eldeft 
| fon had the capital fee or principal feud of his fa- 


ther's poſſeſſions, and no other pre-eminence; and 


as the eldeſt daughter had afterwards. the principal 


2 c 70. D © Selden. de ſuce. Ebr.c. 5. 
g 1 Feud. 8. „ . 
o Litt. §. 5. Hale H. C. L. 238. | 
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manſion, when the eſtate deſcended in coparcenary *, 
The Greeks, the Romans, the Britons, the Saxons, 
and exen originally the feudiſts, divided the lands 
equally ; ſome among all the children at large, ſome 
among the males only. This is certainly the moſt ob- 
vious and natural way; and has the appearance, at 
leaſt in the opinion of younger brothers, of the great- 
eſt impartiality and juſtice. But when the emperors 
began to create honorary feuds, or titles of nobility, 
it was found neceſſary (in order to preſerve their dig- 
nity) to make them impartible 3, or (as they ſtiled 
them) feuda individua, and in conſequence deſcendible 
to the eldeſt ſon alone. This example was farther 
enforced by the inconveniencies that attended the 
ſplitting of eſtates ; namely, the diviſion of the mili- 
tary ſervices, the multitude of infant tenants incapab le 
of performing any duty, the conſequential weakening 
of the ſtrength of the kingdom, and the inducing 
younger ſons to take up with the buſineſs and idle- 
neſs of a country life, inſtead of being ſerviceable to 
themſclves and the public, by engaging in mercantile, 
in military, in civil, or in eccleſiaſtical employ- 
ments *, Theſe reaſons occaſioned au almoſt total 
change in the method of feodal inheritances abroad ; 
ſo that the eldeſt male began univerſally to ſucceed 
'to the whole of the lands in all military tenures : 
and in this condition the feodal conſtitution was 
eſtabliſhed in England by William the conqueror. | 
Yet we find, that ſocage eſtates frequently deſcend- 
cd to all the ſons equally, ſo lately as when Glanvil 5 
wrote, in the reign of Henry the ſecond; and it is 
mentioned in the mirror © as a part of our ancient con- 
ſtitution, that Knight's fees ſhould deſcend to the eldeſt 
ſon, and ſocage fees ſhould be partible among the male 
children. However in Henry the third's time we find 
by Bracton * that ſocage lands, in imitation of lands 
in chivalry, had almoſt entirely fallen into the right of 
ſucceſſion by primogeniture, as the law now ſtand. 


2 Glanvil. J. 7. c. 3. 
3 2 Feud. 55. | 
Hale. H. C. L. 221. 
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except in Kent, where they gloried in the preſervation 
of their ancient gavelkind tenure, of which a principal 
branch was the joint inheritance of all the ſons © ; and 
except in ſome particular manors and 8 where 
their local cuſtoms continued the deſcent, ſometimes 
to all, ſometimes to the youngeſt ſon only, or in other 
more ſingular methods of ſucceſſion. | A 
As to the females, they are ſtill left as they were by 
the ancient law: for they were all equally incapable of 
performing any perſonal ſervice; and therefore one 
main reaſon of preferring the eldeft ceaſing, ſuch pre- 
ference would have been injurious to the reſt: and the 
other principal purpoſe, the prevention of the too mĩ- 
nute ſubdiviſion of eftates, was left to be confidered 
and provided for by the lords, who had the diſpoſal of 
theſe female heireſſes in marriage. However, the ſue- 
ceſſion by primogeniture, even among females, took 
place as to the inheritance of the crown 9 ; wherein 
the neceſſity of a ſole and determinate ſucceſſion is as 
great in the one ſex as the other. And the right of 
ſole ſucceſſion, though not of primogeniture, was alſo 
eſtabliſhed with reſpe& to female dign'ities and titles of 
honour, For if a man holds an earldom to him and 
the heirs of his body, and dies, leaving only daugh- 
ters; the eldeft ſhall not of courſe be counteſs, but 
the dignity is in ſuſpence or abeyance till the king ſhall 
declare his pleaſure ; for he, being the fountain of ho- 
nour, may confer it on which of them he pleaſes 9. In 
which diſpoſition is preſerved a ftrong trace of the an- 
tient law of feuds, before their deſcent by primogeni- 
ture even among the males was eſtabliſhed ; namely, 
that the lord might beſtow them on which of the ſons 
he thought proper“ prog reſſum eft, ut ad filios deve. 
* niret, in guem ſcilicet dominus hoc vellet beneficium con- 
© firmare *,” | e 
IV. A fourth rule, or canon of deſcents, is this; 
that the lineal deſcendants, in infinitum, of any per- 
ſon deceaſed ſhall repreſent their anceſtor; that is, 


2 Somner. Gavelk, 9. © Ibid. 
9 Co. Litr. 165. 1 Feud. 1. 
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ſhall ſtand in the ſame place as the perſon himſelf would 
have done, had he been living. 15 Bhs 

Thus the child, grandchild, or t grandchild 
(either male or female) of the delt fon 3 be- 
tore the younger ſon, and ſo in infiritum *. And theſe 
repreſentatives ſhall take neither more nor leſs, but 
juſt fo much as their principals would have done. As 
if there be two filters, Margaret and Charlotte; and 
Margaret dies, leaving fix daughters; and then John 
Stiles the father of the two ſiſters dies, without other 
ſue: theſe fix daughters ſhall take among them ex- 
actly the ſame as their mother Margaret would have 
done, had ſhe been living; that is, a moiety of the 
lands of John Stiles in coparcenary : ſo that, upon 
partition made, if the land be divided into twelve parts, 
thereof Charlotte the ſurviving ſiſter ſhall have fix, 
and her ſix nieces, the daughters of Margaret, one 
aPICCC. | : | | 5 

This taking by repreſentation is called ſucceſſion in 
flirpes according to the roots; ſinee all the branches 
inherit the ſame ſhare that their root, whom they re- 
"preſent, would have done. And in- this manner alſo 
was the Jewiſh ſucceſſion direQed * : but the Roman 
ſomewhat differed from it. In the deſcending line the 
right of repreſentation continued in infinitum, and the 
inheritance {till deſcended in flirpes : as if one of three 
daughters died, leaving ten children, and then the fa- 
ther died: the two ſurviving daughters had each one 
third of his effects, and the ten grandchildren had the 
remaining third divided between them. And fo 
among collaterals, if any perſon of equal degree with 
the perſons repreſented were {till ſubſiſting, (as if the 
deceaied left one brother, and two nephews the ſons 
of another brother) the ſucceſſion was ſtill guided 
by the roots : but, if both the brethren were dead 
leaving iſſue, then (I apprehend) their repreſenta- 
tives in equal degree became themſelves principals, 
and ſhared the inheritance per capita, that is, ſhare 
and ſhare alike, they being themſelves now the next 


2 Hale. H. C. L. 236, 237. 3 Selden. de ſacc. Fbr, c. 1 
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in degree to the anceſtor, in their own right, and not 
by right of repreſentation &. So, if the next heirs of 
Titius be ſix nieces, three by one ſiſter, two by ano» 
ther, and one by a third; his inheritance by the Ro- 
man law was divided into ſix parts, and one given to 
each of the nieces; whereas the law of England in 
this caſe would ſtill divide it only into three parts, 
and diſtribute it per ftirpes, thus; one third to the 
three children who repreſent one ſiſter, another third 
to the two who repreſent the ſecond, and the remain-. 
ing third to the one child who is the ſole repreſenta- 
tive of her mother. | N 
This mode of repreſentation is a neceſſary conſe- 
quence of the double preference given by our law, 
firſt to the male iſſue, and next to the ſirſtborn among 
the males, to both which the Roman law is a ftran- 
ger. For if all the children of three filters were in 
England to claim per capita, in their own right as 
next of kin to the anceſtor, vathout any reſpe& to 
the ſtocks from whence they ſprung, and thoſe chik- 
dren were partly male and partly female; then the 
eldeſt male among them would exclide not only his 
own brethren and ſiſters, but all the iſſue of te other 
two daughters; or elſe the law in this inſtauce muſt | 
be inconſiſtent with itſelf, and depart from the pre- 
ference which it conſtantly gives to the males, and 
the firſtborn, among perſons in equal degree. Where- 
as, by dividing the inheritance according to the roots, 
or /lirpes,. the rule of deſcent is kept uniform and 
ſteady ;. the iſſue of the eldeſt fon excludes all other 
pretenders, as the ſon himſelf (if living) would have 
done; but the iſſue of two daughters divide the inhe- 
ritance between them, provided their mothers (if 
living), would have done the ſame : and among theſe 
ſeveral iſſues, or repreſentatives of the reſpective roots, 
the ſame preference to males and the ſame right of pri 
mogeniture obtain, as would have obtained at the firſt: 
among the roots themſelves, the ſons or daughters of. 
the deceaſed. As if a man hath two ſons, A and B,, 
+ * 
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and A dies leaving two ſons, and then the grandfather 
dies; now the eldeſt ſon of A ſhall ſucceed to the whole 
of his graudfather's eſtate : and if A had left only two 
daughters, they ſhould have ſucceeded alſe to equal 
_ moicties of the whole, in excluſion of B and his iſ- 
fue. But if a man hath only three daughters, C, D, 
and E; and C dies leaving two ſons, D leaving two 
daughters, and E leaving a daughter and a ſon who 1s 
"younger than his ſiſter: here when the grandfather 
dies, the eldeſt ſon of C ſhall ſucceed to one third, in 
excluſion of the younger; the two daughters of D to 
another third in partnerſhip ; and the fon of E to the 
remaining third, in excluſion of his elder ſiſter. And 
the ſame right of repreſentation, guided and reſtrained 
by the ſame rules of deſcent, prevails downwards in 
Vet this right does not appear to have been tho- 
roughly eſtabliſhed in the time of Henry the ſecond, + 
when Glanvil wrote: and therefore, in the title to 
the crown eſpecially, we find frequent conteſts be- 
tween the younger (but ſurviving) brother and his 
nephew (being the ſon and repreſentative of the elder 
| deceaſed) in regard to the inheritance of their com- 
mon anceſtor 2: for the uncle is certainly nearer of kin 
to the common ſtock, by one degree, than the ne- 
phew ; though the nephew, by repreſenting his fa- 
ther, has in him the right of primogeniture. The un- 
ele alſo was uſually better able to perform the ſervices 
of the fief ; and beſides had frequently ſuperior inter- 
et and ftrength, to back his pretenſions and cruſh the 
right of his nephew. And even to this day, in the 
lower Saxony, proximity of blood takes place of repre- 
ſientative primogeniture ; that is, the younger ſurviving 
brother is admitted to the inheritance before the ſon of 
an elder deceaſed : which occafioned the diſputes be- 
tween the two houſes of Mecklenburg, Schwerin and 
Strelitz, in 1692 *. Yet Glanvil, with us, even in the 
twelfth century, ſeems © to declare for the right of the 
nephew by repreſentation ; provided the eldeſt ſon had 
not received à proviſion in lands from his father, (or as 


5 Mod. Un. Hiſt, xlü. 334 J. 7. c. 3. 
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the civil law would call it) had not been foris-famili- 
ated, in his lifetime. King John, however, who kept 
his nephew Arthur from the throne, by diſputing this 
right of repreſentation, did all in his power to aboliſh 
it throughout the realm: but in the time of his ſon, 
king Henry the third, we find the rule indiſputably 
ſettled in the manner we have here laid it down“, 
and ſo it has continued ever ſince. And thus much 
for lineal deſcents. | | | 
V. A fifth rule is, that on failure of lineal deſeend- 
ants, or iſſue, of the perſon laſt ſeiſed, the inheritance 
ſhall deſcend to his collateral relations, being of the 
blood of the firſt purchaſor ; ſubject to the three pre- 
ceding rules. | . | y 
Thus if Geoffrey Stiles purchaſes land, and it de- 
ſcends to John Stiles his ſon, and John dies ſeiſed 


thereof without iſſue; whoever ſucceeds to this inheri- 
tance muſt be of the blood of Geoffrey the firft pur- 


chaſor of this family 9. The firſt purchaſor, 2 
tor, is he who firſt acquired the eltate to his family, 
whether the ſame was transferred to him by ſale or 
gilt, or by any other method, except only that of de- 
cent. | | 30 | 
Ik̃ bis is a rule almoſt peculiar to our own laws, and 
_ thoſe of a ſimilar original. For it was entirely un- 
known among the Jews, Greeks, and Romans : none 
of whoſe laws looked any farther than the perſon him- 
ſelf who died ſeiſed of the eſtate: but aſſigned him an 
heir, without conſidering by what title he gained it, 
or from what anceſtor he derived it. But the law of 
Normandy b agrees with our law in this reſpect: nor 
indeed is that agreement to be wondered at, ſince the 
law of deſcents in both is of feodal original; and this 
rule or canon cannot otherwiſe be accounted for than 
by recurring to feodal principles. = | 
When feuds firſt began to be hereditary, it was 
made a neceſſary qualification of the heir, who would 
ſucceed to a feud, that he ſhould be of the blood 
of, that is lineally deſcended from, the firſt feudatory 


7 Hale. H. C. L. 217. 229. of Co. Litt. 22. 
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or purchaſor. In conſequence whereof, if a vaſal died 
ſeiſed of a feud of his own acquiring, or feudum no- 
vum, it could not deſcend to any but his own off- 
ſpring; no, not even to his brother, becauſe he was 
not deſcended, nor derived his blood, from the firſt 
acquirer. - But if it was feudum antiguum, that is, one 
deſcended to the vaſal from his anceſtors, then his 
brother, or ſuch other collateral relation as was de- 
ſcended and derived his blood from the firſt feudatory, 
miglit ſucceed to ſuch inheritance. To this purpoſe 
ſpeaks the following rule ; frater fratri, fine legitimo 
« haerede defuato, in beneficio quod eorum patris ſuit ſuc- 
© cedat : fin autem unus e fratribus a domino ſcudum ac- 
* ceperit, eo defundo fine legitimo haerede, frater ejus in 
“% feudum non ſuccedit *.” The true feodal reaſon for 
which rule was this ; that what was given to a man, 
for his perſonal merit, ought not to deſcend to any 
but the heirs of his perſon. And therefore, as in 
eſtates-tail, (which a proper feud very much reſem- 
bled) ſo in the feodal donation, © nomen haeredis, in 
prima inveſlitura expreſſum, tantum ad deſcendentes ex 
.« ; primi vaſalli extenditur; et non ad collaterales, 
” oy: ex corpore primi vaſulli frve flipitis deſcendant * :» 
the will of the donor, or original lord, (when feuds 
were turned from. life eſtates into mheritances) not be- 
ing to make them abſolutely hereditary, like the Ro- 
man allodium, but hereditary only /ub modo; not he- 
;reditary to the collateral relations, or lineal anceſtors, 
or huſband, or wife of the feudatory, but to the iſſue 
deſcended from his body only. | 
However, in proceſs of time, when the feodal ri- 
gour was in part abated, a method was invented to 
let in the collateral relations of the grantee to the in- 
heritance, by granting him a feudum novum to hold ut 
feudum antiquum 5 that is, with all the qualities an- 
nexed of a feud derived from his anceſtors ; and then 
the collateral relations were admitted to ſucceed even 
in infinitum, becauſe they might have been of the 
blood of, that is deſcended from, the firſt imaginary 
purchaſor. For ſince it is not aſcertained in ſuch ge- 


neral grants, whether this feud ſhall be held ut ſeudun 
* Feud. 1. §. 2. 2 Crag. J. 1. t. 9. & 36. 
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paternum or feudum avitum, but ut feudum antiquum 
merely; as a feud of indefinite antiquity ; that is, ſince 
it is not aſcertained from which of the anceſtors of _ 
the grantee this feud: ſhall be ſuppoſed to have de- 
ſcended; the law will not aſcertain it, but will ſup- 
oſe any of his anceſtors, pro re nata, to have been 
the firit purchaſor: and therefore it admits any of his 
_ collateral kindred (who have the other neceſſary re- 
| quiſites) to the inheritance, becauſe every collateral 
kinſman muſt be deſcended from ſome one of his lineal 
anceſtors. 55 
Of this nature are all the grants of fee - ſimple eſtates 
of this kingdom; for there is now in the law of Eug- 
land no ſuch thing as a grant of a feudum novum, to 
. be held ut novum ; unleſs in the caſe of a fee-tail, and 
there we ſee that this rule is ſtrictly obſerved, and 
none but the lineal deſcendants of the firſt donee (or 
2 are admitted; but every grant of lands in 
fee-fimple is with us a feugun novum to be held ut 
antiguum, as a feud whoſe antiquity is indefinite: and 
therefore the collateral kindred of the grantee, or de- 
ſcendants from any of his lineal anceſtors, by whom 
the lands might have poſſibly been purchaſed, are ca- 
pable of being called to the inheritance. EY 
Let, when an eftate hath really deſcended in a 
courſe of inberitance to the perſon laſt ſeiſed, the ſtrict 
rule of the feodal law is ſtill obſerved ; and none are ad- 
mitted, but the heirs of thoſe through whom the in- 
heritance hath paſſed : for all others have demonſtra- 
' bly none of the blood of the firſt purchaſor in them, 
and therefore ſhall never ſucceed. As, if lands come 
to John Stiles by deſcent from his mother Lucy Ba- 
ker, no relation of his father (as ſuch) ſhall ever be 
his heir of theſe lands; and, vice verſa, if they de- 
fcended from his father Geoffrey Stiles, uo relation of 
his mother (as ſuch) ſhall ever be admitted thereto; 
for his father's kindred have none of his mother's blood, 
nor have his mother's relations any ſhare of his father's 
blood. And fo, if the eftate deſcended from his father's 
father, George Stiles; the relations of his father's mo- 
ther, Cecilia Kempe, ſhall for the ſame reaſon never 
be admitted, but only thoſe of his father's father. 
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This is alſo the rule of the French law, which is de- 
rived from the ſame feodal fountain. | 
Here we may ebſerve, that ſo far as the feud is 
really antiguum the law traces it back, and will not 
ſuſfer any to inherit but the blood of thoſe anceſtors, 
from whom the feud was conveyed to the late proprie- 
tor. But when, through length of time, it can trace 
it no farther; as if it be not known whether his 
grandfather, George Stiles, inherited it from his fa- 
ther Walter Stiles, or his mother Chriſtian Smith, or 
if it appear that his grandfather was the firſt grantee, 
and ſo took it (by the general law) as a feud of indefi- 
nite antiquity ; in either of theſe caſes the law admits 
the deſcendants of any anceſtor of George Stiles, ei- 
ther paternal or maternal, to bx in their due order the 
heirs to John Stiles of this eſtate: becauſe in the firſt 
caſe it is really uncertain, and in the ſecond caſe it is 
ſuppoſed to be uncertain, whether the grandfather de- 
rived his title from the part-of his father or his mo- 


ther. 


This then is the great and general principle, upon 
which the law of collateral inheritances depends; that, 
upon failure of iſſue in the laſt proprietor, the eſtate 
ſhall deſcend to the blood of the firſt purchaſor; or, 
that it ſhall reſult back to the heirs of the body of 
that anceſtor, from whom it either really has, or is 
ſuppoſed by fiction of law to have originally deſcend- 
ed: according to the rule laid down in the year- 
books 4, Fitzherbert 5, Brook ©, and Hale ?, “ that 
he who would have been heir to the father of the 
* deceaſed” (and, of courſe, to the mother, or any 
other real or ſuppoſed purchaſing anceſtor) - ſhall al- 
„ ſo be heir to the ſon;“ a maxim, that will hold 
univerſally, except in the caſe of a brother or ſiſter of 
the half blood, which exception (as we ſhall fee here- 
after) depends upon very ſpecial grounds. | | 
The rules of inheritance that remain ate only rules of 
evidence, calculated to inveſtigate who the purchaſing 
anceſtor was; which i feudis vere antiquts has in pro- 
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ceſs of time been forgotten, and is ſuppoſed ſo to be in 
fſcuds that are held ut antiguis. 1 
VI. A ſixth rule or canon therefore is, that the col- 
lateral heir of the perſon laſt ſeiſed muſt be his next 
collateral kinſman, of the whole blood. e 
Firſt, he muſt be his next collateral kinſman, either 
perſonally or jure repreſentationis ; which proximity is 
reckoned according to the canonical degrees of con- 
ſanguinity before- mentioned. Therefore, the bro- 
ther being in the firſt degree, he and his deſcendants 
ſhall exclude the uncle and his-ifſue, who 1s only in 
the ſecond. And herein conſiſts the true reaſon of 
the different methods of computing the degrees of con- 
ſanguinity, in the civil law on the one hand, and in 
the canon and common laws on the gther. The civil 
law regards conſanguinity principally with reſpect to 
ſucceſſions, and therein very naturally confiders only 
the perſon deceaſed, to whom the relation is claimed : 
it therefore counts the degrees of kindred according 
to the number of perſons through whom the claim muſt 
be derived from him; and makes not only his great 
nephew but alſo his firſt couſin to be both related to 
him in the fourth degree; becauſe there are three per- 
ſons between him and each of them. The canon law 
regards conſanguinity principally with a view to pre- 
vent inceſtuous marriages, be ween thoſe who have a 
large portion of the ſame blood running in their re- 
ſpective veins; and therefore looks up to the author 
of that blood, or the common anceſtor, reckoning the 
degrees from him: ſo that the great nephew is re- 
lated in the third canonical degree to the perſon pro- 
poſed, and the firſt-couſin in the ſecond; the former 
being diſtant three degrees from the common anceſtor, 
(the father of the propeſitus ) and therefore deriving 
only one fourth of his blood from the ſame fountain; 
the latter, and alſo the propoſitts himſelf, being each 
of them diſtant only two degrees from the common an- 
| .ceſtor, (the grandfather of each) and therefore having 
one half of each of their bloods the ſame. The com- 
mon law regards conſanguinity principally with reſpe& 
to deſcents; and, having therein the ſame- obje& in 
view as the civil, it may ſeem as if it ought to proceed 
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according to the civil computation. But as it alſo re- 


ſpects the purchaſing anceſtor, from whom the eftate 


was derived, it therein reſembles the canon law, and 
therefore counts it's degrees in the ſame manner. In- 
deed the deſignation of perſon, in ſeeking for the next 
of kin, will come to exactly the ſame end (though the 
degrees will be differently numbered) whichever me- 
thod of computation we ſuppoſe the law of England to 


, uſe; fince the right of repreſentation, of the parent 


by the iſſue, is allowed to prevail in infinitum. This 
allowance was abſolutely neceſſary, clie there would 
have frequently been many claimants in exactly the 
{ame degree of kindred, as (for inftance) uncles and 
nephews of the deceaſed ; which multiplicity, though 
no material inconvenience in the Roman law of parti- 


dle inheritances, yet would have been productive of 


endleſs confuſion where the right of ſole ſucceſſion, as 
with us, is eſtabliſhed. The iſſue or deſcendants 
therefore of John Stiles's brother are all of them in 
the firſt degree of kindred with reſpec to inheritances, 
thoſe of his uncle in the ſecond, and thoſe of his great 
uncle in the third; as their reſpective anceſtors, if liv- 
ing, would have been ; and are ſeverally called to the 
ſucceſſion in right of ſuch their repreſentative proxi- 
mity. „ 

The right of repreſentation being thus eſtabliſhed, 


the former part of the preſent rule amounts to this: 


that, on failure of iſſue of the perſon laſt ſeiſed, the in- 
heritance ſhall deſcend to the other ſubſiſting iſſue of 
his next immediate anceſtor. Thus, if John Stiles 
dies without iſſue, his eſtate ſhall deſcend to Francis 
his brother, or his repreſentatives ; he being lineally 
deſcended from Geofftiey Stiles, John's next immedi- 
ate anceſtor, or father. On failure of brethren, or 


| ſiſters, and their iſſue, it ſhall deſcend to the uncle of 


John Stiles, the lincal deſcendant of his grandfather 
George, and ſo on m-infinitum. Very ſimilar to which 
was the law of inheritance among the ancient Ger- 
mans, our progenitors : © haeredes fucceſſoreſque, ſui cu- 
* zque liberty et nullum teftamentum ſ liberi non ſunt, promy 
nus gradus in pofſeſrone, fratres, patrui, avuntul;*.** 


8 Tacitus de mor. Germ. 21. : 
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Noi here it muſt be obſerved, that the lineal ancef- 
tors, though (according to the firſt rule) incapable 
| themſelves of ſucceeding to the eſtate, becauſe it is 
ſuppoſed to have already paſſed them, are yer the com- 
mon ſtocks from which the next ſucceſſor mult ſpring. 

And therefore in the Jewiſh law, which in this reſpe& 
entirely correſponds with ours ?, the father or other li- 
"neal anceſtor is himſelf ſaid to be the heir, though long 
 fince dead, as being repreſented by the perſons of his 
| iſſue ; who are held to ſucceed not in their own rights, 
as brethren, uncles, c. but in right of repreſentation, 
as the offspring of the father, grandfather, c. of the 
deceaſed 9. But, though the common anceſtor be thus 
the root of the inheritance, yet with us it is not neceſ- 
ſary to name him in making out the pedigree or deſcent. 
For the deſcent between two brothers is held to be an 
immediate deſcent ; and therefore title may be made by 
one brother or his repreſentatives to or through another, 
_ without mentioning their common father. If Geof- 
frey Stiles hath two ſons, John and Francis, Francis 
may claim us heir to John, without naming their father 
Geoffrey; and fo the ſon of Francis may claim as cou- 
fin and heir to Matthew the ſon of John, without 
naming the grandfather ; viz. as {on of Francis, whe 
was the brother of John, who was the father of Mat- 
thew. But though the common anceſtors are not 
named in deducing the pedigree, yet the law ſtill re- 
ſpects them as the fountains of inheritable blood: and 
therefore, in order to aſcertain the collateral heir of 
John Stiles, it is firſt neceſſary to recur to his anceſ- 
tors in the firſt degree; and if they have left any other 
iſſue beſides John, that iſſue will be his heir. On de- 
fault of ſuch, we muſt aſcend one ſtep higher, to the 
anceſtors in the ſecond degree, and then to thoſe inthe 
third, and fourth, and ſo upward in infinitum ; till ſome 
couple of anceſtors be found, who have other iſſue de- 
icending from them beſides the deceaſed, in a parallel 
or collateral line. From theſe anceſtors the heir of John 
Stiles muſt derive his deſcent; and in ſuch derivation 
the ſame rules muſt be obſerved, with regard to'ſexg 
9' Numb. c. 7. * 1 Sid. 196. 1 Ventr. 4% 
Selden. de ſuec. Ebr. c. 12. 1 Lev. 60. 12 Mod. 619. 
Vol. II. . „35 
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primogeniture, and repreſentation, that have before 
been laid down with regard to lineal deſcents from the 


perſon of the laſt proprietor. - 41 #6 | 
But, ſecondly, the heir need not be the neareſt 


kinſman abſolutely, but only ſub modo ; that is, he muſt 


be the neareſt kinſman of the <vhole blood ; for, if there 
be a much nearer kinſman of the half blood, a diſtant 


kinſman of the whole blood ſhall be admitted, and the 


other entircly excluded ; nay, the eſtate ſhall eſcheat 


to the lord, ſooner than the half blood ſhall inherit. 


A kinſman of the whole blood is he that is derived, 
not only from the ſame anceſtor, but from the ſame 


couple of anceſtors. For, as every man's own blood 
is compounded of the bloods of his reſpeQive anceſ- 
tors, he only is properly of the whole or entire blood 


with another, who hath (ſo far as the diſtance of de- 

ces will permit) all the ſame ingredients in the com- 
poſition of his blood that the other hath. Thus, the 
blood of John Stiles being compoſed of thoſe of Geof- 


frey Stiles his father and Lucy Baker his mother, 


therefore his brother Francis, being deſcended from 


both the ſame parents, hath entirely the ſame blood 


with John Stiles; or he is his brother of the whole 


blood. But if, after the death of Geoffrey, Lucy Ba- 
ker the mother marries a ſecond huſband, Lewis Gay, 


and hath iſſue by him; the blood of this iſſue, being 
compounded of the blood of Lucy Baker (it is true 
on the one part, but that of Lewis Gay (inſtead of 
Geoffrey Stiles) on the other part, it hath therefore 
only half the ſame ingredients with that of John Stiles; 
ſo that he is only his brother of the half blood, and 
for that reaſon they ſhall never inherit to each other. 


So alſo, if the father has two ſons, A and B, by dif- 


| ferent venters or wives; now theſe two brethren are 


not brethren of the whole blood, and therefore ſhall 
never mherit to each other, but the eſtate ſhall rather 
eſcheat to the lord. Nay, even if the father dies, and 


his lands deſcend to his eldeſt ſon A, who enters 


thereon, and dies ſeiſed without iſſue; ſtill B ſhall not 


be heir to this eſtate, becauſe he is only of the half blood 


to A, the perſon latt ſeiſed: but it ſhall deſcend to a fil- 


ter (if any) of the whole blood to A: for in ſuch caſes 


3 
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the maxim is, that the ſeifin or prfſefſio fratris facit ſoro- 
rem eſſe haered:m, Vet, had A died without entry, then 
B might have inherited ; not as heir to A his half-bro- 
ther, but as heir to their common father, who was the 
perſon laſt actually ſeiſed *. e wa | 
This total excluſion of the half blood from the inhe- 
ritance, being almoſt peculiar to our own law, is looked 
upon as a ftrange hardſhip by ſuch as are unacquainted 
with the reaſons on which it is grounded. But theſe 
cenſures ariſe from a miſapprehenſion of the rule, which 
is not ſo much to be conſidered in the light of a rule of 
deſcent, as of a rule of evidenceg an auxiliary rule, to 
carry a former into execution. And here we muſt again 
remember, that the great and moſt univerſal principle 
of collateral inheritances being this, that the heir to a 
feudum antiquum muſt be of the blood of the firſt feuda- 
tory or purchsſor, that is, derived in a lineal deſcent 
from him; it was originally requitite, as upon gifts in 
tail it ſtill is, to make out the pedigree of the heir from 
the firſt donee or purchaſor, and to ſhew that ſuch heir 
was his lineal repreſentative. But when, by length of 
time and a long courſe of deſcents, it came (in thofe 
rude and unlettered ages) to be forgotten who was real- 
ly the firſt feudatory or purchaſor, and thereby the proof 
of an actual deſcent from him became impoſhble z then 
the law ſubſtituted. what fir Martin Wright 3 calls a rea» 
 fonalle, in the ſtead of an impoſſible, proof: for it remits 
the proof of an actual deſcent from the firtt purchaſor ; 
and only requires in lieu of it, that the claimant be next 
of the whole blood to the perſon laſt in poſſeſſion ; (or 
derived from the ſame couple of anceitors), which will 
probably anſwer the ſame end as if he could trace his pe- 
digree in a direct line from the firſt purchaſor. For he 
who is my kinſman of the whole blood can have no an- 
ceſtors beyond or higher than the common ſtock, but 
what are equally my anceſtors alſo; and mine are vice 
verſa his: he therefore is very likely to be derived from 
that unknown anceſtor of mine, from whom the inheri- 
tance deſcended. But a kinſman of the half blood has but 
one half of his anceſtors abovethe common ack the ſame 
as mine; and therefore there is not the fame probability 
Hale. H. C. L. 238. 5 3 Tenures 286. | 
"Ps | 
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of that ſlanding requiſite in the law, that he be derived 
from the blood of the firit purchaſor. 

To illuſtrate this by example. Let there be Joki 
Stiles, and Francis, brothers, by the ſame father and 
mother, and another ſon of. the ſame mother by Lewis 
Gay a ſecond huſband. Now, if John dies ſeiſed of lands, 
but it is uncertain whether they deſcended to him from 
| his father or mother; in this caſe his brother E rancis, 
of the whole blood, is qualified to be his heir; for he is 
ſure to be in the line of deſcent from the feſt purcha- 
ſor, whether it were the hue of the father or the mo- 
ther. But if Francis ſhould die before John, without 
iſſue, the mother's ſon by Lewis Gay (or brother of 
the half blood) is utterly incapable of being heir ; ſor 
he cannot prove his deſcent from the firit purchaſor, 
who is unknown, nor has he that fair probability which 
the law admits as preſumptive evidence, ſince he is to 
the full as likely not to be deſcended from the line of 
the firſt purchaſor, as to be deſcended ; and therefore 
the inheritance ſhall go to the neareſt relation poſſeſſed 
of this preſumptive proof, the whole blood. 

And, as this is the caſe in feuds antiquis, where there 
really did once exiſt a purchaling anceſtor, who is for- 
gotten; it is alſo the caſe in feuds novis held ut antiquir, 
where the purchaſing anceſtor is merely ideal, and ne- 
ver exiſted but only in fiction of law. Of this nature are 
all grants of lands in fee - ſimple at this day, which are 
inheritable as if they deſcended from ſome uncertain in- 
definite anceſtor, and therefore any of the collateral 
kindred of the real modern purchaſor (and not his own 
offspring only) may inherit them, provided they be of 
the whole blood; for all ſuch are, in judgment of law, 
tikely enough to be derived from this indefinite anceſ- 
tor : but thoſe of the half blood are excluded, for want 
of the ſame probability. Nor ſhould this be thought 
hard, that a brother of the purchaſor, though only of 
the half blood, muſt thus be difinherited, and a more 
remote relation of the whole blood admitted, merely 
upon a ſuppoſition and fiction of law: ſince it is only 
upon a like ſuppoſition and fiction, that brethren 7 
purchaſors (whether of the whole or half blood) are 
entitled to inherit at al: for we have ſeen that in u- 
dis firifde novis neither brethren nor any other collate- 
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rals were admitted. As therefore in feudis antiquis we 
have ſeen the reaſonablenets of excluding the halt blood, 
if by a fiction of law a feudummovum be made deſcend- 
ile to collaterals as if it was feudum antiguum, it is juſt 
and equitable that it ſhould be ſubject to the ſame re- 
frictions as well as the ſame latitude of delicent, - 
Perhaps by this time the excluſion of the half blood 
does not appear altogether ſo unreaſonable as at firſt 
fight it is apt to do. It is certainly a very fine-ſpun 
and ſubtle picety : but, conſidering the principles upon 
which our law is founded, it is not an mjuſtice, nor 
always a hardſhip; ſince even the ſucceſſion. of the 
whole blood was originally a beneficial indulgence, ra- 
ther than the ſtrict right af cullaterals : and, though 
that indulgence is not extended to the demi-kindred, 
yet they are rarely abridged of any right which they 
could poſſibly have enjoyed before. The doctrine of 
the whole blood was calculated to ſupply the frequent 
impoſſibility of proving a deſcent from the firit pur- 
chaſor, without ſome proof of which (according to 
our fundamental maxim) there can be no inheritance 
allowed of. And this purpoſe it anſwers, for the moſt _ 
part, eſſectually enough. I ſpeak with theſe reſtric= 
tions, becauſe it does not, neither can any other me- 
thod, anſwer this purpoſe entiicly. For though all 
the anceſtors of John Stiles, above the common ſtock, 
are alſo the anceſtors of his collateral kinſman of the 
whole blood; yet, unleſs that common ſtock be in the 
firſt degree, (that is, unleſs they have the ſame father 
and mother) there will be intermediate anceftars below 
the common ſtock, that belong to either of them re- 
ſpectively, from which the other is not deſcended, and 
therefore can have none of their blood. Thus, though 
John Stiles and his brother of the whole blood can each 
have no other anceftors, than what arc in common to 
them both; yet with tegad to his uncle, where the 


common ſtock is removed oue degree higher, (that is, 


the grandfather and. grandmother) one half of John's 
anceſtors will not be the anceſtors of his uncle: his 
fatruus, or father's brother, derives not his deſcent from 
John's maternal anceſtors ; nor his avunculus, or mo- 
|  ther's brother, from thoſe in the paternal line. Here 
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then the ſupply of proof is deficient, and by no means 
amounts to a certainty: and the higher the common 
ſtock is removed, the more will even the probability de- 
creaſe, But it muſt be obſerved, that (upon the ſame 
principles of calculation) the half blood have always a 
much leſs chance to be deſcended from an unknown in- 
definite anceſtor of the deceaſed, than the whole blood 
in the ſame degree. As, in the firſt degree, the whole 
brother of John Stiles is ſure to be.deſcended from that 
unknown anceſtor ;' his half brother has only an even 
chance, for half John's anceſtors are not his. So, in the 
ſecond degree, John's uncle of the whole blood has an 
even chance; but the chances are three to one againſt 
his uncle of the half blood, for three-fourths of John's 
aganceſtors are not his. In like manner, in the third de- 
gree, the chances are only three to one againſt John's 
great uncle of the whole blood, but they are ſeven to 
one againſt his great uncle of the half blood, for ſeven- 
eighths of John's anceſtors have no connection in blood 
with him. Therefore the much leſs probability of the 
half blood's deſcent from the firft purchaſor, compared 
with that of the whole blood, in the ſeveral degrees, has 
_ occafioned a general excluſion of the half blood in all. 
But, while I thus illuſtrate the reaſon of excluding 
the half blood in general, I mutt be impartial enough 
to own, that, in ſome inſtances, the practice is carried 
farther than the principle upon which it goes will war- 
rant. Particularly, when a [ane of the whole blood 
ina remoter degree, as the uncle or great uncle, is pre- 
ferred to one of the half blood in a nearer degree, as the 
hrother: for the half brother hath the ſame chance of 
being deſcended from the eee, anceſtor as the 
uncle; and a thrice better chance than the great uncle, 
or kinſman in the third degree. It is alſo more eſpe- 
cially overſtrained, when a man has two ſons by different 
venters, and the eitate on his death deſcends from him to 
the eldeſt, who enters, and dies without iſſue; in which 
caſe the younger ſon cannot inherit this eſtate, becauſe 
he is not of the whole blood to the laſt proprietor 4. 


A till harder caſe than this daughters by a firſt wiſe, and a 
happened M. 19 Edwv. III. On fourth by another, hus lands de- 
the death of a man who l. ad three ſcended equally to all ſour as co- 
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This, it muſt be owned, carries a hardſhip with itz 
even upon feodal principles: for the rule was intro» 
duced only to ſupply the proof of a deſcent from the 
firſt purchaſor ; but here, as this eſtate notoriouſly de- 
| ſcended from the father, and as both the brothers con- 
feſſedly ſprung from him, it is demonſtrable that the 

half brother mult be of the blood of the firſt purcha- 
ſor, who was either the father or ſome of the father's 
anceſtors. When therefore there is actual demonſtra- 
tion of the thing to be proved, it is hard to exclude a 
man by a rule ſubſtituted to ſupply that proof when de- 
ficient. So far as the inheritance can be evidently traced 
back, there ſeems no need of calling in this preſump- 
tive proof, this rule of probability, to inveſtigate what 
is already certain. Had the elder brother indeed been 
a purchaſor, there would have been no hardſhip at all, 
for the reaſons already given: or had the frater uterinus 
only, or brother by the mother's ſide, been excluded 
from an inheritance which deſcended from the father, 
it had been highly reaſonable. e | 
Indeed it is this very inſtance, of excluding a frater 
conſang uincue, or brother by the father's ſide, from an 
inheritance which deſcended a patre, that Craig? has 
ſingled out, on which to ground his ſtrictures on the 
Engliſh law of half blood. And, really, it ſhould ſeem 

2 the euſtom of excluding the half blood 
in Normandy © extended only to exclude a frater uteri- 
nus, when the inheritance deſcended à fatre, and vice 
verſa s and poſſibly in England alſo; as even with us it 
remained a doubt, in the time of Bratton ?, and of Fle. 
tas, whether the half blood on the father's ſide was ex- 
cluded from the inheritance which originally deſcended 
from the common father, or only from ſuch as deſcend- 


parceners. Afterwards the two had deſcended to two fiſters of 
eldeſt died without iſſue; and it the half blood, as coparceners, 
was eld, that the third daughter each might be heir ot thoſe lands 
alone ſhould inherit their ſhares, to the other. (Mayn. Edw. II. 
as being their heir of the whole 628. Fitzh. br. tit. guare impes 
blood; and that the youngeſt dir. 177. | . 
daughter ſhould retain only her 5 .. „ y-14 
eriginal fourth part of their com- . © n5$57 
mon father's lands. (10 . 27.) 7.4.3 e. 30. 6. 3. 2 
And yet it was clear law in M. Kann 
19 Edt. II. that, where lands 
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ed from the reſpective mothers, and from newly pur- 
chaſed lands. So alſo the rule of law, as laid down by 
our Fortedue ?, extends no farther than this; frater 
fratri uterino non ſuccedet in haereditate paterna. It is 
moreover worthy of obſervation, that by our law, as it 
now ſtands, the crown (which is the higheſt iuheritance 
in the nation) may deſcend to the half blood of the 
preceding ſovereign ®, ſo that it be the blood of the 
firſt monarch, purchaſor, (or in the feodal language) 
conqueror of the reigning family. Thus it actually uid 
deicend from king Edward the ſixth to queen Mary, 
and from her to queen Elizabeth, who were reſpectively 
of the izalf blood to each other. For, the royal pedi- 
gree being always a matter of ſufficient notoricty, there 
is no occaſion to call in the aid of this preſumptive rule 
of evidence, to render probable the, deſcent from the 
royal ſtock, which was formerly k ng Willam the Nor- 
man, and is now (by act of parliament ') the princeſs 
Sophia of Hanover. Hence allo it is, that in ettatcs- 
tail, where the pedigree from the firſt donee muſt be 
ſtrietly proved, half blood is no impediment to the de- 
{cent * : becauſe, when the lineage is clearly made out, 
there is uo necd of this auxiliary proof. How far it 
might be defirable for the legiſlature to give relief, by 
amending the law of deſcents in one or two inſtances, 
and ordaining that the half blood might always inherit, 
where the eſtate notoriouſly deſcended from it's own 
proper anceſtor, aud, in caſes of new-purchaſed lands or 
uncertain deſcents, ſhould never be excluded by the 
whole blood in a remoter degree; or how far a private 
inconvenience ſhould be {till ſubmitted to, rather than 
a long eſtabliſhed rule ſhould be ſhaken, it is not for 
me to determine. 
The rule then, together with it's Noftration: amounts | 
to this: that, in order to keep the eſtate of John Stiles 
as nearly as poſſible in the line of his purchaſing anceſtor, 
it muſt deſcend to the iſſue of the neareſt couple of an- 
ceſtors that have left deſcendants behind them; becauſe 
the deſcendants of one anceſtor only are not ſo likely to 
be in the line of that purchaſing anceſtor, as thoſe who 
arc deſcended from both. 


9 delaxd. LL. Al. .. * 12 Will TIL. C. 
© Plowd. 245. Co. Litt. 15. > Litt. F. 14, 15. 
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But here another difficulty ariſes. In the ſecond, 
third, fourth, and every ſuperior degree, every man 
has many couples of anceſtors, increaſing according to 
the diſtances in a geometrical progreſſion upwards 3, 
the deſcendants of all which reſpective couples are (re- 
preſentatively) related to him in the ſame degree. Thus 
in the ſecond degree, the iſſue of George and Cecilia 
Stiles and of Andrew and Eſther Baker, the two 
grandſires and grandmothers of John Stiles, are each in 
the ſame degree of propinquity; in the third degree, 
the reſpective iſſues of Walter and Chriſtian Stiles, of 
Luke and Frances Kempe, of Herbert and Hannah 
Baker, and of James and Emma Thorpe, are (upon 
the extinction of the two inferior degrees) all equally 
entitled to call themſelves the next kindred of the whole 
blood to John Stiles. To which therefore of theſe an- 
ceftors mult we firft reſort, in order to find out deſcend- 
ants to be preferably called to the inheritance? In 
anſwer to this,, and likewiſe to avoid all other confuſion 
and uncertainty that might ariſe between the ſeveral 
ſtocks wherein the purchaling anceſtor may be ſought 
for, another qualification is requiſite, beſides the prox 
imity and entirety, which is that of dignity or worthineſs, 
of blood. For, i 63 big | | 
VII. The ſeventh and laſt rule or canon is, that in 
coltateral inheritances the male ſtocks ſhall be preferred 
to the female; (that is, kindred derived from the blood 
of the male anceſtors, however remote, ſhall be admitted 
before thoſe from the blood of the female, however 
near, )—unleſs where the lands have, in fact, deſcended 
from a female. TY TREE | 
Thus the relations on the father's ſide are admitted 
in infinitum, before thoſe on the mother's fide are admit- 
ted at all * ; and the relations of the father's father, be- 
fore thoſe of the father's mother, and ſo on. And in 
this the Engliſh law is not ſingular, but warranted by 
the examples of the Hebrew and Athentan laws, as 
ſtated by Selden 5, and Petit“; though among the 
Greeks in the time of Heſiod ', when a man died with- 
out wife or children, all his kindred (without any diſ- 
dee pag. 207 A 6. EZ. Attic. l. K. . 66. 
+ Litt. 5. 4 Ot. babe 
de ſuec. Kbracor,” c. 13. 
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tinction) divided his eſtate among them. It is likewiſe 

warranted by the example of the Roman laws; where. 
in the agnati, or relations by the father, were preferred 

to the cognatti, or relations by the mother, till the edict 

of the emperor Juſtinian * aboliſhed all diſtinction be- 
tween them. It is alſo conformable to the cuſtomary 
law of Normandy ?, which indeed in moſt reſpects 
- agrees with our Engliſh law of inheritance. 

However, I am inclined to think, that this rule of our 
laws does not owe its immediate original to any view of 
conformity to thoſe which I have juſt now mentioned; 
but was eſtabliſhed in order to effectuate and carry into 
execution the fifth rule, or principal canon of collate. 
ral inheritance, before laid down; that every heir muſt 
be of the blood of the firſt purchaſor. For, when ſuch 
firit purchaſor was not eaſily to be diſcovered aiter a a 
long courſe of deſcents, the lawyers not only endea- 
voured to inveſtigate him by taking the next relation of 
the whole blood to the perſon laſt in poſſeſſion, but al- 


fo, conſidering that a preference had been given to males 


| (by virtue of the ſecond canon) through the whole 

courſe of lineal deſcent from the firſt purchaſor to the 
preſent time, they judged it more likely that the lands 
ſhould have deſcended ta the laſt tenant from his male 
than from his female anceſtors ; from the father (for 
inſtance) rather than from the mother ; from the fa- 
ther's father, rather than from the father's mother: 
and therefore they hunted back the inheritance (if I 
may be allowed the expreſſion) through the male line; 
and gave it to the next relations on the fide of the fa- 
ther, the father's father, and ſo upwards ; nnagining 
with reaſon that this was the moſt probable way of con- 
tinuing it in the line of the firſt purchaſor. A conduct 


much more rational than the preference of the agnati, | 


by the Roman laws: which, as they gave no advan- 
tage to the males in the firſt inſtance or direct lineal 
ſucceſſion, had no reaſon for preferring them in the 
tranſverſe collateral one: upon which account this pre- 
ference was very wiſely aboliſhed by Juſtinian. 
That this was the true foundation of the preference 
of the agnati or male ſtocks, in our law, will farther ap- 


"8 Nev. 118. 9 Gr. Ceuſtum. c. 25. 
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pear, if we conſider, that, whenever the lands have no- 
toriouſly deſcended to àa man from his mother's fide, 
chis rule is totally reverſed; and no relation of his by 
the father's ſide, as ſuch, can ever be admitted to them: 
becauſe he cannot poſſibly be of the blood of the firſt 
purchaſor. And ſo, e con verſo, if the lands deſcended 
trom the father's fide, no relation of the mother, as 
ſuch, ſhall ever inherit. So alſo, if they in fact deſcend- 
ed to John Stiles from his father's mother Cecilia 
Kempe ; here not only the blood of Lucy Baker his 
mother, but alſo of George Stiles his father's father, 
is perpetually excluded. And, in like manner, if they 
be known to have deſcended from Frances Holland the 
mother of Cecilia Kempe, the line not only of Lucy 
Baker, and of George Stiles, but alſo of Luke Kempe 
the father of Cecilia, is excluded. Whereas when the 
ſide from which they deſcended is forgotten, or never 
known, (as in the caſe of an eſtate newly purchaſed to 
be holden ut feudum antiquum } here the right of inhe- 
ritance firit runs up all the father's fide, with a prefer- 
ence to the male ſtocks in every inſtance; and, if it 
finds no heirs there, it then, and then only, reſorts to 
the mother's fide ; leaving no place untried, in order 
to find heirs that may by poſſibility be derived from the 
original purchaſor. The greateſt probability of find- 
ing ſuch was among thoſe deſcended from the male 
anceſtors ; but, upon failure of iſſue there, they may 
poſſibly be found among thoſe derived from the females. 
This I take to be the true reaſon of the conſtant 
preference of the agnatic ſuccefſion, or iſſue derived 
from the male anceſtors, through all the ſtages of col- 
lateral inheritance ; as the ability for perſonal ſervice 
was the reaſon for preferring the males at firſt in the 
direct lineal ſucceſſion. We ſee clearly, that, if males 
had been perpetually admitted, in utter excluſion of fe- 
males, the tracing the inheritance back through the 
male line of anceſtors muſt at laſt have inevitably 
brought us up to the firſt purchaſor: but, as males 
have not been perpetually admitted, but only generally 
Preferred : as females have not been utterly excluded, but 
only generally poſiponed to males; the tracing the inhe- 
ritance up through the male ſtocks will not give us 
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abſolute demonſtration, but only a ſtrong probability, 

of arriving at the firſt purchaſor ; which, joined with 
the other probability, of the wholeneſs or entirety of 
blood, will fall little ſhort of a certainty. - 
Before we conclude this branch of our enquiries, it 
may not be amiſs to exemplify: theſe rules by a ſhort 
ſketch of the manner in which we muſt ſearch for the 
heir of a perſon, as Fobn Stiles, who dies ſeiſed of land 
which he acquired, and which therefore held as a feud 
of indefinite antiquity 9. > 
In the firſt place ſucceeds the eldeſt ſon, Matthew 
Stiles, or his iſſue: (uo 1.)—if his line be extinct, 
then Gilbert Stiles and the other ſons, reſpectively, in. 
order of birth, or their iſſue; (u 2.)—in default of 
| theſe, all the daughters together, Margaret and Char- 
lotte Stiles, or their iſſue. (no 39 — n failure of the 

deſcendauts of John Stiles himſelf, the iſſue of Geof. 
frey and Lucy Stiles, his parents, is called in: viz. 
firſt, Francis Stiles, the eldeſt brother of the whole 
blood, or his iſſue : (noꝰ 4. )—then Oliver Stiles, and 
the other whole brothers, reſpectively, in order of birth 
or their iſſue; (n® 5.)—then the ſitters of the whole 
blood all together, Bridget and Alice Stiles, or their 
iſſue. (n“ 6.)—In defect of theſe, the iſſue of George 
and Ceeilia Stiles, his father's parents; reſpect being 
fill had to their age and ſex : (no 7.)—then the iſſue 
of Walter and Chriſtian Stiles, the parents of his pa- 
* ternal grandfather : (no 8.)—then the iſſue of Richard 
and Anne Stiles, the parents of his paternal grandfa- 
ther's father: (nꝰ 3 ſo on in the paternal 
grandfather's paternal line, or blood of Walter Stiles, 
in infinitum. In defect of theſe, the iſſue of William 
and Jane Smith, the parents of his paternal grandfa- 
ther's mother: (u 10.)—and ſo on in the paternal 
grandfather's maternal line, or blood of Chriſtian Smith, 
in infinitum ; till both the immediate bloods of George 
Stiles, the paternal grandfather, are ſpent. Then we 
mult reſort to the iſſue of Luke and Frances Kempe, the 
parents of Jobn Stiles's paternal grandmother: (uo 11.) 
— then to the iſſue of Thomas and Sarah Kempe, the 
parents of his paternal grandmother's father: (n* 12.) 


o See the table of deſcents annexed. 
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and ſo on in the paternal grandmother's paternal 
line, or blood of Luke Kempe, in infinitum. In default 
of which, we muſt call in the iſſue of Charles and Ma. 
ry Holland, the parents of his paternal grandmother's 
mother: (n 2 ſo on in the paternal grand- 
mother's maternal line, or blood of Frances Holland, 
in infinitum ; till both the immediate bloods of Cecilia 
Kempe, the paternal grandmother, are alſo ſpent.— 
Whereby the paternal blood of Fohn Stiles entirely fail. 

ing, recourſe muſt then, and not before, be had to his 
maternal relations; or the blood of the Bakers, (nꝰ 14, 
15, 16.) Willis's, (n 17.) Thorpes, (n“ 18, 19.) 
and Whites; (n“ 20.) in the ſame regular ſucceſſive 
order as in the paternal line. | 

The ftudent ſhould however be informed, that the 

claſs, no 10, would be poſtponed to nꝰ 11, in conſe- 
quence of the doctrine laid down, arguendo, by juſtice 
Manwoode, in the caſe of Clere and Brooke“; from 
whence it is adopted by lord Bacon *, and fir Matthew 
Hale): becauſe, it is ſaid, that all the female anceſs 
tors on the part of the father are equally worthy of 
blood ; and, in that caſe, proximity ſhall prevail. And 
yet, notwithſtanding theſe reſpectable authorities, the 

compiler of this table hath ventured (in point of theory, 
for the caſe never yet occurred in practice) to give the 
preference to n® 10 before n® 11 ; for the following 
reaſons: 1. Becauſe this point was not the principal 
queſtion in the caſe of Clere and Brooke: but the law 
concerning it is delivered obiter only, and in the courſe 
of argument, by juſtice Manwoode ; though afterwards 


ſaid to be confirmed by the three other juſtices in ſes 


parate, extrajudicial, conferences with the reporter. 
2. Becauſe the chief-juſtice, fir James Dyer, in report. 
ing the reſolution of the court in what ſeems to be the 
ſame caſe *, takes no notice of this doctrine. 3. Be- 
| cauſe it appears from Plowden's report, that very many © 
gentlemen of the law were diffatisfied with this poſition 
of juſtice Manwoode ; fince the blood of nꝰ 10 was de- 
rived to the purchaſor through a greater number of 
males than the blood of nꝰ : 1, and was therefore in 


*® Plowd. 450. | 3 H. C. L. 240. 244. 
> r y Dyer. 314. by 
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their opinion the more worthy of the two. 4. Becauſe 
the poſition itſelf deſtroys the otherwiſe entire and re- 
gular ſymmetry of our legal courſe of deſcents, as is 
manifeſt by inſpecting the table; wherein n“ 16, which 
is analogous. in the maternal kak to n* 10 in the pa- 
ternal, is preferred to nꝰ 18, which is analogous to 
n? 11, upon the authority of the eighth rule laid down 
by Hale himſelf: and it deſtroys alſo that conſtant pre- 
ference of the male ſtocks in the law of inheritance, 
for which an additional reaſon is before 5 given, beſides 
the mere dignity of blood. 5. Becauſe it introduces 
all that uncertainty and contradiQtion, which 1s point- 
ed out by an ingenious author ©; and eſtabliſhes a col. 
lateral doctrine, (vi. the preference of n® 11 ton 
10) ſeemingly, though perhaps not ſtritly, incompa- 
tible with the principal point reſolved in the caſe of | 
Clere and Brooke, viz. the preference of u“ 11 to n® 

14. And, though that learned writer propoſes to re- 
ſcind the principal point then reſolved, in order to 
clear this difficulty; it is apprehended, that the diffi- 
culty may be better cleared, by rejecting the collateral 
doctrine, which was never yet reſolved at all. 6. Be- 
cauſe the reaſon that is given for this doctrine, by lord 
Bacon, viz. that in any degree, paramount the firſt, 

the law reſpecteth proximity, and not dignity of blood) 
is directly contrary to many inſtances given by Plow- 
den and Hale, and every other writer on the law of de- 
fcents. 7 . Becauſe this poſition ſeems to contradict the 
allowed Jaftrine of fir Edward Coke; who lays it down 
(under different names) that the blood of the Kempes 
(alias Sandies) ſhall not inherit till the blood of the 
Stiles's (alias Fairfields) fail. Now the blood of the 
Stiles's docs certainly not fail, till both nꝰ ꝗ and n® 10 
are extinct. Wherefore nꝰ 11 (being the blood of the 
Kempes) ought not to inherit till then. 8. Becauſe in 
the caſe, Mich. 12 Edw. IV. 14 *. (much relied on in 
that of Clere and Brooke) it 1s laid down as a rule, that 
ce ceftuy, que doit inheriter al pere, doit inheriter al fits 9.” 
And ſo fir Matthew Hale ® ſays, that though the law 


S Pag. 238, 9, 240. 8 Fitzh. Abr. tit. di iſcent. 2. 
© Law of inheritances. 2d Bro. Abr. t. diſcent. 3. 
edit. pag. 30. 38. 61, 62. 66. 9 See pag. 226. 


7 Co, Litt. 12. Hawk. abr. in 0 Hiſt. C. L. 243. 
Is. BY | 
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« excludes the father from inheriting, yet it ſubſtitutes 
« and directs the deſcent, as it ſhould have been, had 
« the father inherited.” Now it is ſettled, by the re- 
ſolution in Clere and Brooke, that n 10 ſhould be in- 
herited before n® 11 to Geoffrey Stiles, the father, had 
he been the perſon laſt ſeiſed; and therefore mn? 10 
ought alſo to be preferred 1n inheriting to Fohn Stiles, 
the ſon. | 5 | 3 
In caſe Fohn Stiles was not himſelf the purchaſor, but 
the eſtate in fact came to him by deſcent from his father, 
mother, or any higher anceſtor, there is this difference; 
that the blood of that line of anceſtors, from which it 
did not deſcend, can never inherit: as was formerly ful- 
ly explained . And the like rule, as is there exem- 
plified, will hold upon deſcents from any other anceſ- 
tors. | Rs J 
The ſtudent ſhould alſo bear in mind, that, durin 
this whole proceſs, John Stiles is the perſon ſuppoſed 
to have been laſt actually ſeiſed of the eſtate. For if 
ever it comes to veſt in any other perſon, as heir to 
Jobn Stiles, a new order of ſucceſſion muſt be obſerved. 
upon the death of ſuch heir; ſince he, by his own ſei- 
fin, now becomes himſclf an anceſtor or ſliper, and muſt 
be put in the place of Fohn Stiles. The figures there- 
fore denote the order, in which the ſeveral clafſes would 
ſucceed to John Stiles, and not to each other: and be- 
fore we ſearch for an heir in any of the higher figures, 
(as no 8.) we muſt be firſt aſſured that all the lower 
claſſes (from no 1 to n*® 7.) were extinct, at John 
Files s deceaſe, _ 5 7-347: © | 
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CHAPTER . THE FIFTEEN TH, 


- 


or TITLE zy PURCHA SE, AND 


IRST BY ESCH EAT. 


P URCHASE, ferquifte taken in it's largeſt and 
moſt extenſive ſenſe, is thus defined by Littleton * ; 


the poſſeſſion of lands and tenements, which a man hath 


by his own act or agreement, and not by deſcent from 
any of his anceſtors or kindred. In this ſenſe it is con- 
tradiſtioguiſhed from acquiſition by right of blood, and 
includes every other method of coming to an eſtate, 


but merely that by inheritance : wherein the title is 
veſted in a portions not by his own act or agreement, 


but by the ſingle operation of law *. 
Purchaſe, indeed, in it's vulgar and confined accep- 
tation, is applied only to ſuch acquiſitions of land, as 


are obtained by way of bargain and ſale, for money, 
or ſome other valuable confideration. But this falls 


far ſhort of the legal idea of purchaſe : for, if I give 
land freely to another, he is in the eye of the law a 
purchaſor 3; and falls within Littleton's definition, 


for he comes to the eſtate by his own agreement, that 


is, he conſents to the gift. A man who has his fa- 
ther's eſtate ſettled upon him in tail, before he was 


born, is alſo a purchaſor; for he takes quite another 


eſtate than the law of deſcents would have given him. 
Nay even if the anceſtor deviſes his eftate to his heir at 
hw by will, with other limitations, or in any other 
ſhape than the courſe of deſcents would direct, ſuch 
heir ſhall take by purchaſe “. But if a man, ſeiſed in 
fee, deviſes his whole eſtate to his heir at law, ſo that 


the heir takes neither a greater nor a leſs eſtate by the 


3 3 Ibid. 
2 Co, Litt. 18. 4 Lord Raym. 728, 
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deviſe than he would have done without it, he ſhall be 
adjudged to take by deſcent 5, even though it be 
charged with incumbrances © ; this being for the be- 
nefit of creditors and others, who have demands on the 
eſtate of the anceſtor. If a remainder be limited to the 


| heirs of Sempronius, here Sempronius himſelf takes no- 


thing; but, if he dies during the continuance of the 
particular. eſtate, his heirs ſhall take as purchaſors 7. 
But, if an eſtate be made to A for life, remainder to 
his right heirs in fee, his heirs ſhall take by deſcent z 
for it is an ancient rule of law, that wherever the an- 

ceſtor takes an eſtate for life, the heir cannot by the 


3 {ſame conveyance take an eſtate in fee by purchaſe, but 


only by deſcent *. And, if A dies before entry, ſtill his 
heir ſhall take by deſcent, and not by purchaſe ; for, 
where the heir takes any thing that might have veſted 
in the anceſtor, he takes by way of deſcent 9. The an- 
ceſſtor, during his life, beareth in himſelf all his heirs * 3 
and therefore, when once he is or might have been 
ſeiſed of the lands, the inheritance ſo limited to his heirs 
veſts in the anceſtor himſelf: and the word . heirs”* ãn 
this caſe is not eſteemed a word of purchaſe, but a word 
of limitation, enuring ſo as to increaſe the eſtate of the 
auceſtor from a tenancy for life to a fee-fimple. And, 
had it been otherwiſe, had the heir (who is uncertain 
till the death of the anceſtor) been allowed to take as 
a purchaſor originally nominated in the deed, as muſt 
have been the caſe if the remainder had been expreſsly 
limited to Matthew or Thomas by name; then, in the 
times of ſtrict feodal tenure, the lord would have been 
defrauded by ſuch a limitation of the fruits of his ſig- 

niory, ariſing from a deſcent to the heir. 


What we call purchaſe, perquiſitio, the feudiſts 
called congueſt, conquaeſtus, or congquiſitio * : both de- 
"noting any means of acquiring an eſtate -out of 
the common courſe of inheritance, And this is 
ſtill the proper phraſe in the law of Scotland: 
. as it was among the Norman juriſts, who ſtiled 
1 Roll. Abr. 626. 91 Rep. 98. 55 

6 Salk. 241. Lord Raym. 728. © Co. Litt. 22. 

7 1 Roll. Abr. 627. L Crag. J. 1. r. 10. F. . 
21 Rep. 104. 2 Lev. 60. 2 Dalrymple of feuds. 2 1 ²⁵ 
\Raym, 334+ - 2 5 | 
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the firſt purchaſor (that is, he who brought the eſtate 
into the family which at preſent owns it) the conque- 
ror or conguereur 3, Which ſeems to be all that was 
meant by the appellation which was given'to William 
the Norman, when his manner of aſcending the throne 
of England was, in his own and his ſucceſſors? charters, 
and by the hiſtorians of the times, entitled conguaeſtus, 


and himſelf conguaęſlor or conquiſitor“; ſignifying that 


he was the firſt of his family who acquired the crown 
of England, and from whom therefore all future claims 

deſcent muſt be derived: though now, from our diſ- 
uſe of the feodal ſenſe of the word, together with the 
reflexion on his forcible method of acquiſition, we are 
apt to annex the idea of vidory to this name of congueſt 
or conguifition-: a title which, however juſt with regard 
to the crown, 'the conqueror never pretended with re- 
gard to the realm of England; nor, in fact, ever hads. 

The difference in effect, between the acquiſition of 
an eſtate by deſcent and by purchaſe, conſiſts princi- 
pally in theſe two points: 1. That by purchaſe the e- 
ſtate acquires a new inheritable quality, and 1s de- 
ſcendible to the owner's blood in general, and not the 
blood only of ſome particular anceſtor. For, when a 
man takes an eſtate by purchaſe, he takes it not wt eu- 


dum paternum or maternum, which would deſcend only 
to the heirs by the father's or the mother's ſide : but he 


takes it u: feudum antiquum, as a feud of indefinite an- 


tiquity; whereby it becomes inheritable to his heirs 
general, firſt of the paternal, and then of the mater- 


nal line. 2. An eſtate taken by purchaſe will not 


make the heir anſwerable for the acts of the anceſtor, 


as an eſtate by deſcent will. For, if the anceſtor by 
any deed, obligation, covenant, or the like, bindeth 


himſelf and his heirs, and dieth; this deed, obligati- 


on, or covenant, ſhall be binding upon the heir, ſo far 
forth only as he (or any other in truſt for him 5) had any 


"eſtate of inheritance veſted in him by deſcent from (or 


any eftate pur auter vie coming to him by ſpecial occu- 


pancy, as heir to“) that aneeſtor, ſufficient to anſwer 


Gr. Couftum. Goll. c. 25. 5 See book I. ch. 3. 
| ? Ibid. &. 12, 
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the charge; whether he remains in poſſeſſion, or 
hath aliened it before action brought“; which ſufſici- 
ent eſtate is in the law called aſſeis; from the French 
word, afſez, enough *®. Therefore if a man covenants, 
for himſelf and his heirs, to keep my houſe in repair, 
I can then (and then only) compel his heir to perform 
this covenant, when he has an eſtate ſufficient for this 
purpoſe, or afſete, by deſcent from the covenantorz 
for though the covenant deſcends to the heir, whether 
he inherits any eſtate or no, it hes dormant, and is 
not compulſory, until he has aſſets by deſcent *. 
This is the legal ſignification of the word perguiſitio, 
or purchaſe; and in this ſenſe it includes the five fol- 
lowing methods of acquiring a title to eſtates: 1. 
Eſcheat. 2. Occupancy. 3. Preſcription. 4. For- 
feiture.. 5. Alienation. Of all theſe in their order. 
I. Eſcheat, we may remember *, was one of the 
fruits and conſequences of feodal tenure. The word 
1tſelf is originally French or Norman ?, in which lan- 
_ .. guage it ſignifies chance or accident; and with us it 
denotes an obſtruction of the courſe of deſcent, and 
a conſequent determination of the tenure, by ſome 
unforeſeen contingency: in which-caſe the land natu- 
rally reſults back, by a kind of reverſion, to the ori- 
ginal grantor or lord of the fee. | 
Eſcheat therefore being a title frequently veſted in + 
the lord by inheritance, as being the fruit of a ſigni- 


ory to which he was entitled by deſcent, (for which 


reaſon the lands eſcheating ſhall attend the figniory, 
and be inheritable by ſuch only of his heirs as are ca- 
pable of inheriting the other 5 it may ſeem in ſuch 
caſes to fall more properly under the former general 
head of acquiring title to eſtates, viz., by deſcent, (be- 
ing veſted in him by a& of law, and not by his own a& 
or agreement) than under the preſent, by purchaſe, 


Hut it muſt be remembered that, in order to complete 


this title by eſcheat, it is neceſſary that the lord per- 


8 1P. WS. 777. 3 Eſchet or &chet, formed from 
. I Stat. 3& 4 W. & M. c. 14. the verb uu or (choir, to haps 

© Finch. law. 119. pen. | 

1 Finch. Rep. $6, 1 Feud. 86. Co. Litt. 13. 
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form an act of his own, by entering on the lands and 
tenements ſo eſcheated, dor ſuing out a crit of efcheat o. 
on failure of which, or by doing any act that amounts 
to an implied waivef of his right, as. by accepting ho- 
mage or rent of a ſtranger who uſurps the poſſeſſion, 
his title by eſcheat is barred 7. It is therefore in ſome 
reſpect a title acquired by his own act, as well as by. 
act of law. Indeed this may alſo be faid of deſcents 
themſelves, in which an entry or other ſeifin is re- 
tired, in order to make a complete title; and there- 
fore this diſtribution of titles by our legal writers, in- 
to thoſe by deſcent and by purchaſe, ſeems in this 
reſpect rather inaccurate, and not marked with ſuſſi- 
cient preciſion: for, as eſcheats muſt follow the nature 
of the ſigniory to which they belong, they may veſt by 
either purchaſe or deſcent, according as the ſigniory is 
veſted. And, though * Edward Coke conſiders the 
lord by eſcheat as in ſome reſpects the aſſignee of the 
laſt tenant *, and therefore taking by purchaſe; yet, 
on the other hand, the lord is more frequently confi- 
dered as being W haeres, and therefore taking by 
deſcent in a kind of caducary ſucceſſion, 
The law of eſcheats is founded upon this ſingle 
principle, that the blood of the perſon laſt ſeiſed in 
fee-ſimple is, by ſome means or other, utterly extinct 
and gone: and, ſince none can inherit his eſtate but 
ſuch as are of his blood and conſanguinity, it follows 
as a regular conſequence, that when ſuch blood is ex- 
tin, the inheritance itſelf muſt fail; the land muſt 
become what the feodal writers -denominate feudum 
rtum; and muſt reſult back again to the lord of 

e fee, by whom, or by thuſe whoſe eſtate he bath, 
it was given. 

Eſcheats are frequently divided into thoſe propter 
defedum ſanguinis and thoſe propter delidum tenentis : 
the one ſort, if the tenant dies without heirs; the 
other, if his blood be attainted?. But both theſe 


46 Bro. Abr. ttt. eſcheat. 26. 2 1 Inſt © © 
7 Ibid. tit. acceptance. 25. co. o. Litt. 13. 92. 
itt. 268. | 
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ſpecies may well be comprehended under the firſt de- 
nominatio only; for he that is attainted ſuffers an ex» 
tinction of his blood, as well as he that dies without 
relations. The inheritable quality is expunged in one 
inſtance, and expires in the other; or, as the doctrine 
of eſcheats is very fully expreſſed- in Fleta *, domi 
« nut capitalis feodi-loco haeredis habetur, quoties per de- 
« ſedum vel delictum extinguitur ſanguis tenentis.“ | 
Eſcheats therefore ariſing merely upon the deficien- 

ey of the blood whereby the deſcent is impeded, their 
_ doctrine will be better illuſtrated by conſidering the 
ſeveral caſes wherein hereditary blood may be deficient, . 
than by any other method whatſoever. . | 
!, 2, 3. The firſt three caſes, wherein inheritable 
blood is wanting, may be collected from the rules of 
deſcent laid down and explained in the preceding chap- 
ter, and therefore will need very little illuſtration or 
comment. Firſt, when the tenant dies without any 
relations on the part of any of his anceſtors: ſecond- 
ly, when he dies without any relations on the part of 
thoſe anceſtors from whom his eſtate deſcended: third- 
ly, when he dies without any relations of the whole 
blood. In two of theſe caſes the blood of the firſt 
purchaſor is certainly, in other it is probably, at an 
end; and therefore in all of them the law direQs, that 
he land ſhall eſcheat to the lord of the fee: for the 
ord would be manifeſtly prejudiced, if, contrary to the 
inherent condition tacitly annexed to all. feuds, any 
perſon ſhould be ſuffered to ſucceed to the lands, who. 
is not of the blood of the firſt feudatory, to whom for 
his perſonal merit the eſtate is ſuppoſed to have been, 


granted. SES | | 
4. A monſter, which hath not the ſhape of man- 
kind, but in any part evidently bears the reſemblance 
of the brute creation, hath no inheritable blood, and 
cannot be heir to any land, albeit it be brought. 
forth in marriage: but, although it hath deformity 
un any part of it's body, yet if it hath human ſhape, 


© . 6. 9. 1. E 
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it may be heir. This is a very ancient rule in the law 
of England * ; and it's reaſon is too obvious, and too 
ſhocking, to bear a minute diſcuſſion. The Roman law 
agrees with our own in excluding fuch births from ſuc. - 
ceſſions : * yet accounts them, however, children in ſome 
reſpects, where the parents, or at leaſt the father, could 
reap any advantage thereby “; (as the jus rium libero- 
rum, and the like) eſteeming them the misfortune, ra- 
ther than the fault, of that parent. But our law will 
not admit a birth of this kind to be ſuch an iſſue, as 
fhall entitle the huſband to be tenant by the curteſy ?; 
becauſe it is not capable of inheriting. And therefore, 
if there appears no other heir than ſuch a prodigious 
birth, the land ſhall eſcheat to the lord. | | 

5. Baſtards are incapable of being heirs. Baſtards, 
by our law, are ſuch children as are not born either in 
lav ful wedlock, or within a competent time after it's 
determination *. Such are held to be nullius filii, the ſons 
of nobody; for the maxim of law is, gui ex damnato coitu 
naſcuntur, inter liberos non computantur 7, Being thus the 
fons of nobody, they have no blood in them, at leaſt no in- 
heritable blood; conſequently, none of the blood of the 
firſt purchaſor: and therefore, if there be no other 
claimant than ſuch illegitimate children, the land ſhall 
eſcheat to the lord *, The civil law differs from ours 
in this point, and allows a baftard to fucceed to an in- 
heritance, if after it's birth the mother was married to 
the father ? : and alſo, if the father had no lawful wife 
or child, then, even if the concubine was never married 
to the father, yet ſhe and her baſtard ſon were admitted 
each to one twelfth of the inheritance ®: and a baſtard 
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1 Co. Lit. 7, $. Brack. I. 1. c. 6. & I. 5. tr. 5. 
2 Qui contra formam humani c. 30. | 


neris conver ſo more procreantur, 3 Ef. 1.5. 14. 


ut ñ mulier monſtroſum vel prodi- 4 Ff. 50. 16. 135. Paul 4. 


gieſum enixa fit, inter libros nen ſent. 9. F. 63. 

camputentur. Partus tamen, cui 5 Co. Litt. 29. 

natura alizuantulum addiderit wel 6 See book I. ch. 16. 

diminuerit, ut fi ſex wel tantum 7.-Co. Litt. 8. . 
watuor digitos kabucrit, bene de- 3 Finch. law. 117. 

, 6 inter liberos cannumerari; et HS Nov. 89. c. 8. , 
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was likewiſe capable of ſucceeding to the whole of his 


mother's eſtate, although the was never married; the 


mother being ſufficiently certain, though the father is 
not . But our law, in favour of marriage, is much 
leſs indulgent to baſtards. IY ine ET 
There is indeed one inſtance, in which our law has 
ſnewn them ſome little regard; and that is uſuall 
termed the caſe of baſtard eigne and mulier puiſnè. This 


happens when a man has a baſtard ſon, and afterwards 


marries the mother, and by her has a legitimate ſon, 


who in the language of the law is called a mulier, or, 


as Glanvil * expreſſes it in his Latin, flius mulieratus 3 


the woman before marriage being concubina, and after- 
wards mulier. Now here the eldeſt ſon is baftard, or 
laſlard eigne 5 and the younger ſon is legitimate, or 
mulier puiſus. If then the father dies, and the baſtard 
eigne enters upon his land, and enjoys it to his death, 


and dies ſeiſed thereof, whereby. the inheritance de- 


ſcends to his iſſue; in this caſe the mulier puiſne, and 
all other heirs, (though minors, feme coverts, or un- 


der any incapacity whatſoever) are totally barred. of 


their right 3. And this, 1. As a puniſhment on the 
mulier for his negligence, in not entering during the 
baſtard's life, and evicting him. 2. Becauſe the law 


will not ſuffer a -man to be baſtardized after his death, 


who entered as heir and died ſeiſed, and fo paſſed for 
legitimate in his lifetime. 3. Becauſe the canon law 
(Following the civil) did allow ſuch bafard eignè to be 
legitimate, on the ſubſequent marriage of his mother : 
and therefore the laws of England (though they would 
not admit either the civil or canon law to rule the in- 


| keritances of this kingdom, yet) paid ſuch a 3 to 


a perſon thus peculiarly circumſtanced, that, after the 


land had deſcended to his iſſue, they would not unra- 


vel the matter again, and ſuffer his eſtate to be 


ſhaken. But this indulgence was ſhewn to no other 


kind of baſtard; for, if the mother was never married 
to the father, ſuch baſtard could have no colourable 


title at all 4, 


1 Cod. 6. 57. 5. 


3 Litt, F. 3 
a 1,979.6 * 4 Litt. \. 
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As baftards cannot be heirs themſelves, ſo neither 
an they have any heirs but thoſe of their own bodies. 
For, as all collateral kindred conſiſts in being derived 
from the ſame common anceſtor, and as a baſtard has no 
legal anceſtors, he can have no collateral kindred; and, 
conſequently, can have no legal heirs, but ſuch as v7 i 
by a lineal deſcent from himſelf. And therefore if a 
baftard purchaſes land' and dies ſeiſed thereof without 
iſſue, and a the land ſhall eſcheat to the lord 
of the fee 
86. Aliens a alſo are incapable of taking by deſcent, 
or 1nheriting ? : for they are not allowed to have any 
inheritable blood in them rather indeed upon a prin- 
ciple of national or civil policy, than upon reaſons 
fricly feodal. Though, it la lands had been ſuffered to 
fall into their hands — owe no allegiance to the crown 
of England, the defign of introducing our feuds, thjie 
defence of the kingdom, would have been defeated.4 
Wherefore if a man leaves no other relations but aliens, 
his lands ſhall eſcheat to the lord. 
As aliens cannot inherit, ſo far they are on a level 
with baſtards; but as they are alſo diſabled to hold 
by purchaſe *, they are under ſtill greater diſabi- 
ties. And, as they can neither hold by purchaſe, 
nor by inheritance, it is almoſt ſuperfluous to ſay that 
they can have no heirs, fince they can have nothing 
for an heir to inherit; but ſo it is expreſsly holden ?, 
becauſe they have not in them any inheritable blood. 
And farther, if an alien be made a denizen by the 

king's letters patent, and then purchaſes lands, (which 
the law allows ſuch a one to do) his ſon, born before 
his denization, ſhall not (by the common law) inhe- 
rit thoſe lands; but a ſon born afterwards may, even 
though his elder brother be liring; for the father, 
before denization, had no inheritable blood to com- 
municate to his eldeſt ſon; but by denization it ac- 
quires an hereditary quality, which will be tranſmit- 


ted to his ſubſequent poſterity. e. if he had been 


5 Brat. I. 2. c. 7. Co. 7 Co. Litt. 8. 
8 Ibid. 2. 
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naturalized by act of parliament, ſuch eldeſt ſon might 
then have inherited; for that cancels all defects, and is 
allowed to have a retroſpective energy, which ſimple 
denization has not 9. 1 

Sir Edward Coke * alſo holds, that if an alien com- 
eth into England, and there hath iſſue two ſons, who 
are thereby natural-born ſubjects; and one of them 
purchaſes land, and dies; yet neither of theſe brethren. 

can be heir to the other. For the commune vinculum, 
or common ſtock of their conſanguinity, is the father; 
and as he had no inheritable blood in him, he could 
communicate none to his ſons; and, when the ſons. 

can by no poſlibility be heirs to the father, the one of 
them ſhall not be heir to the other. And this opinion 
of his ſeems founded upon ſolid principles of the an- 
cient law; not only from the rule before cited *, 
that ceſtuy, que doit inberiter al pere, doit inheriter al fits ; 
but alſo becauſe we have ſeen that the only feodal 
foundation, upon which newly purchaſed land can poſ- 
ſibly deſcend to a brother, is the ſuppoſition and ficti- 
on of law, that it deſcended from ſome one of his an- 

ceſtors: but in this caſe as the immediate anceſtor was. 
an alien, from whom it could by na poſſibility deſcend, 
this ſhould deſtroy the ſuppoſition, and impede the de- 
| ſcent, and the land ſhould be inherited ut feudum ftrife. 
novum ; that is, by none but the lineal deſcendants of 
the purchaſing brother; and on failure of them, ſhould: 
eſcheat to the lord of the fee. But this opinion hath. 
been ſince overruled 3 : and it is now held for law, 
that the ſons of an alien born here, may inherit te 


each other; the deſcent from one brother to another. 


being an immediate deſcent . And reaſonably enough 
upon the whole; for, as (in common purchaſes) the 
whole of the ſuppoſed deſcent from indefinite anceſ- 
tors 18 but fictitious, the law may as well ſuppoſe 
2 requiſite anceſtor as ſuppoſe the requiſite de- 
cent. T1 e 


© © Co. Litt. 129. 1 tf 1 Ventr. 413. 1 Lev. 59. 1 Sid. 
I Inſt. 8. 193. | 
See pag. 226 and 242. See pag. 22g. 


Vou tt 7 2 


— * ht. ꝶ6q—Zʒ— Gt nn I —_ a” * * 42 1 54 We. m 4 wn : vp * Ow 0% \ 7 
r r I * VP mL: . *; » 24 as p - n - 3 65 Zen 4M * Y * 1 — > nN 
"ey. ; dts, BA; a . 2 * * / Ang, e * — — 43% E < ctr. at 14 * on 
r , . I 1 0 : , „„ oO x waar ge; of . „ * — 4 * 0 „ me», — 
3 — aj 10 e 8 1 N ay r ere # 
* ; 
— re * 6 —L— " 


r 


4 we! « 4mm - oo HRS "4 ET. rn 
> GER ory ww ar 


= — — 
1 
* * 


— 


* 9 — ä —y—-— — — — a — * r „„ 
r * : : = Ix . e 
* 
- » 
— 


— — — — 8 


254 1 The RicuTts Book + 


It is alſo enacted, by the ſtatute 11 & 12 W. III. 
©. 6. that all perſons, being natural-born ſubjects of the 
king, may inherit and make their titles by deſcent 
from any of their anceftors lineal or collateral ; altho? 
their father or mother, or other anceſtor, by, from, 
through, or under whom they derive their pedigrees, 
were born out of the king's allegiance. But incon- 


veniencies were afterwards apprehended, in caſe per- 


ſons ſhould thereby gain a future capacity to inherit, 


who did not exiſt at the death of the perſon laſt ſeiſed. 


As, if Francis the elder brother of John Stiles be an 
alien, and Oliver the younger be a natural-born e 


upon John's death without iſſue his lands will deſcend 
to Olivef the younger brother: now, if afterwards 


Francis has a child born in England, it was feared 
that, under the ſtatute of king William, this new- born 


child might defeat the eſtate of his uncle Oliver. 


Wherefore it is provided, by the ſtatute 25 Geo. II. 


c. 39. that no right of inheritance ſhall accrue by vir- 


tue of the former ſtatute to any perſons whatſoever, 
unleſs they are in being and capable to take as heirs at 
the death of the perſon laſt ſeiſed: with an exception 
however to the caſe, where lands ſhall deſcend to the 
daughter of an alien; which deſcent ſhall be diveſted 
m favour of an after-born brother, or the inheritance 
ſhall be divided with an after-born ſiſter or ſiſters, ac- 
— to the uſual rule 5 of deſcents by the common 
WG. 

7. By attainder alſo, for treaſon or other felony, 
the blood of the perſon attainted is ſo corrupted, as to 
be rendered no longer inheritable. | 

Great care muſt be taken to diſtinguiſh between for- 
feiture of lands to the king, and this ſpecies of eſcheat 
to the lord; which, by reaſon of their ſimilitude in 


ſome circumſtances, and becauſe the crown is very fre- 


tly the immediate lord of the fee, and therefore 
entitled to both, have been often confounded together. 
Forfeiture of lands, and of whatever elſe the offender 
poſſeſſed, was the doctrine of the old Saxon laws, as 
a part of puniſhment for the offence ; and does not at 


5 Sce pag. ai and 217. 0 LL. Aelfred. c. 4. LL. Canut. 6. 34. f 


Ch. 15. of TuincGs 25S 
all relate to the feodal ſyſtem, noryis the conſequence 
of any ſigniory or lordſhip paramount: but, being a . 
prerogative veſted in the crown, was neither ſuperſed- 
ed nor diminiſhed by the introduction of the Norman 
tenures; a fruit and conſequence of which, eſcheat 
muſt undoubtedly be reckoned. Eſcheat therefore ope - 
rates in ſubordination to this more antient and ſuperior 
law of forfeiture. Es „ 

The doctrine of eſcheat upon attainder, taken ſin- 
gly, is this: that the blood of the tenant, by the com- 
miſſion of any felony, (under which denomination all 
| treaſons were formerly comprized *) is corrupted and 

ſtained, and the original donation of the feud is there- 
by determined, it being always granted to the vaſal on 

the implied condition of dum bene ſe geſſerit. Upon the 
thorough demonſtration of which guilt, by legal at- 
tainder, the feodal covenant and mutual bond of fealty 
are held to be broken, the eftate inſtantly falls back 
from the offender to the lord of the fee, and the inhe- 
Titable quality of his blood is extinguiſhed and blotted 


. _ out for ever. In this ſituation the law of feodal ef- 


cheat was brought into England at the conqueſt ; and 
in general ſuperadded to the ancient law of forfeiture. 
In conſequence of which corruption and extinction of 
| hereditary blood, the land of all felons would imme- 
diately ieveſt in the lord, but that the ſuperior law of 
forfeiture intervenes, and intercepts it in it's paſſage: 


in caſe of treaſon, for ever; in caſe of other felo- + 


ny, for only a year and a day; aſter which time it 
goes to the lord in a regular courſe of eſcheat ?, as it 
would have done to the heir of the felon in caſe the 
fcodal tenures had never been introduced. And that 
this is the true operation and genuine; hiſtory of ef- 
cheats will moſt evidently appear from this incident to 
gavelkind lands, (which ſeems to be the old Saxon 
tenure) that they are in no caſe ſubje& to eſcheat 
1 ay, though they are liable to forfeiture for 
realon . | | 22, 


2 Inſt. 64. Salk. 8 85. 9 2 Inft. 36. 
* 3 Inſt. 15. Stat. 25 » Somner. 53. Wright. Ten. 118. 
| Edw. III. c. . f. 12. 255 Ps. ne 
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| As a confequence of this doctrine of eſcheat, all 


lands of inheritance immediately reveſting in the lord, 
the wife of the felon was liable to loſe her dower, till 
the flatute 1 Edw. VI. c. 12. enacted, that albeit any 
perfon be attainted of miſpriſion of treaſon, murder, 
or felony, yet his wife ſhall enjoy her dower. But 
ſhe has not this indulgence where the antient law of 
forfeiture operates, for it is expreſsly provided by the 
flatute 5 & 6 Ede. VI. c. ir. that the wife of one 
attaint of high treaſon ſhall not be endowed at all. 
Hitherto we have only ſpoken ef eſtates velted in 
the offcuder, at the time of his offence or attainder. 
And here the law of forfeiture ſtops ; but the law of 
eſcheat purſues the matter ſtill farther, For, the blood 


of the tenant being utterly corrupted and extinguiſh- 


ed, it follows, not only that all that he now has ſhall 
eſcheat from him, but alſo that he ſhall be incapablc 
of inheriting any thing for the future. This may far- 
ther illuſtrate the diſtinction between forfeiture and 
eſcheat. If therefore a father be ſeiſed in fee, and the 
ſon commits treaſon and is attainted, and then the fa- 
ther dies: here the land ſhall eſcheat to the lord; be- 
cauſe the ſon, by the corruption of his blood, is inca- 
able to be heir, and there can be no other heir dur- 
ing his life: but nothing ſhall be forfeited to the king, 
for the ſon never had any intereſt in the lands to for- 
feit *. In this caſe the eſcheat operates, and not the 
forfeiture ; but in the following inſtance the forfeiture 
works, and not the eſcheat. As where a new felony 
is created by act of parliament, and it is provided (as 
is frequently the caſe) that it ſhall not extend to cor- 
vuption of blood: here the lands of the felon ſhall not 
eſcheat to the lord, but yet the profits of them ſhall 
be forfeited to the king for a year and a day, and ſo 
long after as the offender lives“. 
I bere is yet a farther conſequence of the corrup- 
tion and extinction of hereditary blood, which is 
this : that the perſon attainted ſhall not only be inca- 
pable himſelf of inheriting, or tranſmitung his own | 
property by heirſhip, but ſhall alſo obſtruct the de- 


J Co. Litt. 13. | ;D 3 Inſt, 47. 


- 
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ſcent of lands or tenements to his poſterity, in all ca- 


ſes where they are obliged to derive their title through 
him from any remoter anceſtor. The channel, which 
conveyed the hereditary blood from his anceſtors to 
him, is not only exhauſted for the preſent, but total- 
ly dammed up and rendered impervious for the future. 
This is a refinement upon the antient law of feuds, 
which allowed that the grandſon might be heir to his 
grandfather, though the ſon in the intermediate gene- 
ration was guilty of felony 3. But, by the law of 
England, a man's blood is ſo univerſally corrupted by 
attainder, that his ſons can neither inherit to him nor 
to any other anceftor 4, at leaſt on the part of their 
attainted father. | 1 
This corruption of blood cannot be abſolutely re- 
moved but by authority of parliament. The king 


may excuſe the public puniſhment of an offender; 


but cannot aboliſh the private right, which has ac- 
crued or may accrue to individuals as a conſequence 
of the criminal's attainder. He may remit a for- 
feiture, in which the intereſt of the crown is alone 
concerned: but he cannot wipe away the corrupti- 


on of blood; for therein a third perſon hath an in- 
tereſt, the lord who claims by eſcheat. If therefore 


a man hath a ſon, and is attainted, and afterwards 


pardoned by the king; this ſon can never inherit to 


his father, or father's anceſtors; becauſe his paternal. 


blood, being once thoroughly corrupted by his father's * 


attainder, muſt continue ſo; but if the ſon had been 
born after, the pardon, he might inherit ; becauſe 
by the pardon the father is made 'a new man, and 


may convey new inheritable blood to his after-born 


children F. 
Herein there is however a difference between aliens 
and perſons attainted. Of aliens, who could never 
by any poſſibility be heirs, the law takes no notice: 
and therefore we have ſeen, that an alien elder bro» 
ther ſhall not impede the deſcent to a natural-borg 


3 van Leeuwen in 2 Feud. 31. 5 Ibid. 392. 
4 Co. Litt. 391. | 
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1 brother. But in attainders it is otherwiſe : 
a man hath iſſue a ſon, and is attainted, and af- 
terwards pardoned, and then hath iſſue a ſecond fon, 
and dies; here the corruption of blood is not removed 
from the eldeſt, and therefore he cannot be heir: nei. 
ther can the youngeſt be heir, for he hath an elder bro- 
ther living, of whom the law takes notice, as he once 
had a poſſibility of being heir: and therefore the 
younger brother ſhall not inherit, but the land ſhall 
eſcheat to the lord: though had the elder died with- 
out iſſue in the life of the father, the younger ſon 
born after the pardon might well have inherited, for 
he hath no corruption of blood . So if a man hath 
iſſue two ſons, aud the elder in the lifetime of the fa- 
ther hath iſſue, and then is attainted and executed, 
and afterwards the father dies, the lands of the father 


mall nor deſcend to the younger ſon: for the iſſue of 


the elder, which had once a poſſibility to inherit, ſhall 
impede the deſcent to the younger, and the land ſhall - 
eſcheat to the lord 7. Sir Edward Coke in this caſe 
allows *, that if the anceſtor be attainted, his ſons 

orn before the attainder may be heirs to each other ; 
and diſtinguiſhes it from the caſe of the ſons of an alien, 
becauſe in this caſe the blood was inheritable when im- 
parted to them from the father: but he makes a doubt 

upon the principles beforementioned, which are now 
overruled ?) whether fons, born after the attainder, 
can inherit to each other, for they never had any inhe- 
ritable blood in them. | | | | 

Upon the whole it appears, that a perſon attainted 
is neither allowed to retain his former eſtate, nor to 
inherit any future one, nor to tranſmit any inheritance 
to his iſſue, either immediately from himſelf, or me- 
diately through himſelf from any remoter anceſtor ; 
for his inheritable blood, which is neceſſary either to 
hold, to take, or to tranſmit any feodal property, is 
blotted out, corrupted, and extinguiſhed for ever : the 
confequence of which 1s, that eftates thus impeded in 
their deſcent, reſult back and eſcheat to the lord, 


6 Co. Litt. 8. r 
7 Dyer. 48. | 9 z Hal P. . 357. 
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This corruption of blood, thus ariſing from feodal 
principles, but perhaps extended farther than even 
thoſe principles will warrant, has been long looked 
upon as a peculiar hardſhip: becauſe the oppreſſive 
parts of the feodal tenures being now in general abo- 
liſhed, it ſeems unreaſonable to reſerve one of their 
moſt inequitable conſequences ; namely, that the chil- 
dren ſhould not only be reduced to preſent poverty, 
(which, however ſevere, is ſufficiently juſtiſied upon 
reaſons of public policy) but alſo be laid under future 
difficulties of mheritance, on account of the guilt of 
their anceftors. And therefore in moſt (if not all) of 
the new felonies created by parliament ſince the reign 
of Henry the eighth, it is declared that they ſhall not 
extend to any corruption of blood: and by the ſtatute | 
7 Ann, c. 21. (the operation of which is poſtponed 
by the ſtatute 17 Geo. II. c. 39.) it is enacted, that, 
after the death of the late pretender, and his ſons, no 
_ attainder for treaſon ſhall extend to the diſinheriting 
any heir, nort ne prejudice of any perſon, other than 
the offender himfelf : which proviſions have indeed car- 
ried the remedy - farther, than was required by the 
hardſhip above complained of ; which is only the fu- 
ture obſtruction of deſcents, where the pedigree hap- 
pens to be deduced through the blood of an attainted 
anceſtor. ; ; | 
Before I conclude this head, of eſcheat, I muſt men- 
tion one ſingular inſtance in which lands held in fee- 
imple are not liable to eſcheat to the lord, even when 
their owner is no more, and hath left no heirs to inhe- 
rit them. And this is the eaſe of a corporation; for 
if that comes by any accident to be diſſolved, the do- 
nor or his heirs ſnall have the land again in reverſion, 
and not the lord by eſcheat; which is perhaps the 
only inſtance where a reverſion can be expectant on a 
grant in fee-· ſimple abſolute. But the law, we are told 9, 
doth tacitly annex a condition to every ſuch gift or 
grant, that if the corporation be diſſolved, the donor or 
«grantor ſhall re- enter; for the cauſe of the gift or grant 


Af 


ee ed ET 


"£502 7 e 
*. _- Sr = = Bl > Be 
Maw 


ith + > ro Ao nes 
” . we * D * "I 25 


6 | The Rieu rs 18 II. 


faileth. This is indeed founded upon the ſelf-ſame 
principle as the law of eſcheat: the heirs of the do- 
nor being only ſubſtituted inſtead of the chief lord of 
the fee: which was formerly very frequently the cafe in 
ſubinfeudations, or alienations of lands by a vaſal to 
be holden as of himſelf; ; till hat practice was re- 
ſtrained by the ſtatute of guia emptores, 18 Edw. I. it, 

'4. to which this very ſingular inſtance Kill in ſome de- 

gree remains an exception. 

There is one more incapacity of taking by deſcent, 
which, not being productive of any eſcheat, is not 
ſtrictly reducible to this head, and yet muſt not be 
paſſed over in ſilence. It is enacted by the ſtatute 14 
& 12 Will. III. c. 4. (a) that every papiſt who ſhall 
not abjure the errors of his religion by taking the oaths 
to the government, and making the declaration againſt 
tranſubſtantiation, within ſix months after he has at- 
tained the age of eighteen years, ſhall be incapable of 
inheriting, or taking, by deſcent, as well as urchaſe, 
any real eſtates whatſoever ; and his next of kin being 
a proteſtant, ſhall hold them to his own uſe till ſuch _ 
time as he complies with the terms impoſed by the act, 
This incapacity is merely perſonal; it affects himſelf 
only, and does not deſtroy the inheritable quality of 
his blood, ſo as to impede the deſcent to others of his 
kindred. In like manner as, even in the times of po- 
pery, one who entercd into religion and became a 
menk profeſſed was incapable of inheriting lands, both 
in our own * and the feodal law; eo quod defiit effe miles 


ſeculi qui faddus eft miles Chriſt ; nec beneficium pertinet ad 


eum qui non debet gerere officium *. But yet he was ac- 
counted only civiliter martuus; he did not impede the 
deſcent tq others, but the next heir was entitled to his 
or his anceſtor's eſtate, 

Theſe are the ſeveral deficiencies of hereditary 


blood, recognized by the law of England; which, ſo 


often as they happen, occaſion lands to eſcheat to the 
original proprietary or lo | 


1 Co. Lit. 142: 2 2 Feud. 21. 


{a) This act, in this reſpect, is now repealed, by ſtatute 18 | 
Gee. III. c. 60. under ertanquacatons Mere menden. 
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| CHAPTER THE SIXTEENTH. 
or TITLE yy OCCUPANCY. 


Occ UPANCY is the taking poſſeſſion of thoſe 
things which before belonged to nobody. This, as 
We have ſeen *, is the true ground and foundation of 
all property, or of holding thoſe things in ſeveralty, 
which by the law of nature, unqualified by that of ſo- 
cicty, were common to all mankind. But when once 
it was agreed that every thing capable of ownerſhip | 

ſhould have an owner, natural reaſon ſuggeſted, that 
he who could firſt declare his intention of appropriat- 
ing any thing to his own uſe, and, in conſequence of 
ſuch intention, actually took it into. poſſeſſion, ſhould 
thereby gain the abſolute property of it ; according to 
that rule of the law of nations, recognized by the laws 
of Rome, quod nullius eſt, id ratione naturali occupan- 
tt conceditur. TA | 
This right of occupancy, ſo far as it concerns real 
property, (for of perſonal chattels I am not in this 
place to ſpeak) hath been confined by the laws of 
England within a very narrow compaſs; and was ex- 
tended only to a ſingle inſtance: namely, where a man 
was tenant pur auter vie, or had an eſtate granted to 
himſelf only (without mentioning his heirs) for the 
life of another man, and died during the life of ce/tuy 
gue vie, or him by whoſe life it was holden: in this 
caſe he, that could firit enter on the land, might law- 
fully retain the poſſeſſion ſo long as ceffuy que vis lived, 
by right of occupancy ?. 3 | 

This ſeems to have been recurring to firſt principles, 
and calling in the law of nature to aſcertain the pfo- 
perty of the land, when left without a legal owner. 
For it did not revert to the grantor, though it former- 
ly * was ſuppoſed ſo to do; for he had parted with all 
| his intereſt, ſo long as cgſtuy que vie lived: it did not 


See pag. 3 & 8. 4 Brat. J. 2. c. 9. J. 4. tr. 3. 
* Ff. 41. 1. z. $. c. 9. $. 4. Flet. Fes c. 12. . 
3 Co. Litt. 41. e 
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eſcheat to the lord of the fee; for all eſcheats muſt 
be of the abſolute entire fee, and not of any particu- 
lar eſtate carved out of it; much leſs of ſo minute a 
remnant as this: it did not belong to the grantee ; for 
he was dead: it did not deſcend to his heirs; for there 
were no words of inheritance in the grant: nor could 
it veſt in his executors; for no executors could ſucceed 
to a freehold. Belonging therefore to nobody, like 
the baeraditas jacens of the Romans, the law left it open 
to be ſeiſed and appropriated by the firſt perſon that 
could enter upon it, during the life of cgfuy que vie, 
under the name of an occupant. But there was no 
right of occupancy allowed, where the king had the 
reverſion of the lands; for the reverſioner bath an equal 
right with any other man to enter upon the vacant poſ- 
ſeſſion, and where the king's title and a ſubject's con- 
cur, the king's fhall be always preferred: againſt the 
_ therefore there could be no prior occupant, be- 
cauſe nullum iempus occurrit regi*, And, even in the 
| caſe of a ſubject, had the eſtate pur auter vie been grant- 
ed to a man and bit heirs during the life of cefluy que vie, 
there the heir might, and ſtill-may, enter and hold 


poſſeſſion, and is called in law a ſpecial occupant ; as 


| Having a ſpecial excluſive right, by the terms of the 
original grant, to cuter upon and occupy this baercdi- 
tes jacens, during the reſidue of the eſtate granted: 
though ſome have thought him ſo called with no very 
at propriety /; and that ſuch eſtate is rather a de- 
: F-endible freehold. But the title of common occupan- 
cy is now reduced almoſt to nothing by two ſtatutes: 
the one, 29 Car. II. c. 3. which enacts (according to 
the antient rule of law 7) that where there is no ſpecial 
occupant, in whom the eſtate may veſt, the tenant pur 
auter vie may deviſe it by will, or it ſhall go to the ex- 
ecutors or adminiſtrators and be aſſets in their hands 
for payment of debts: the other that of 14 Geo. II. 
c. 20. which enacts, that the ſurplus of ſuch eſtate 
pur auter vie, after payment of debts, ſhall go in a 
courſe of diftribution like a chattel intereſt. 


5 Ce. Lin. 41. „ Vaugh. 2gr. End. ibid. Flet. ibid. 


m. 
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Buy theſe two ſtatutes the title of common occupancy 
is utterly extinct and aboliſhed; though that of ſpecial 
occupancy, by the heir at law, continues to this day; 
ſuch heir being held to ſurceed to the anceſtor's eſtate, 
not by deſcent, for then he muſt take an eſtate of in- 
heritance, but as an occupant ſpecially marked out and 
appointed by tbe original grant. But, as before the 
ſtatutes there could no common occupancy be had of 
incorporeal hereditaments, as of rents, tithes, advowſons, 
commons, or the like *, (becauſe, with reſpe& to them, 
there could be no actuaf entry made, or corporal ſeiſin 
had; and therefore by the death of the grantee pur 

auter vie a grant of ſuch hereditaments was entirely 

determined) ſo now, I apprehend, notwithſtanding 
theſe ſtatutes, fuch grant would be determined like- 
wiſe; and the hereditaments would not be deviſeable, *_ 
nor veſt in the executors, nor go in a courſe of diftri- 
bution Ca. For theſe ſtatutes muſt not be conſtru- 

ed ſo as to create any new'eſtate, or keep that alive 

- which by the common law was determined, and there- 
by to defer the grantor's reverſion ; but merely to diſ- 


Co. Litt. 41. Vaugh. 201. 


4) But, by the lord keeper Harcourt, in the cafe of Rawlin- 
fon v. the ducheſs of Montague and others, (3 P. Will. 264. in the 
notes) as to rents, @c. granted pur auter vie, the ſtatute of frauds 

and perjuries has made an alteration ; for, by that ſtatute, any 
eſtate pur auter vie is made deviſeable ; and if not deviſed away, 
ſhall be aſſets in the hands of the heir, if limited to the heir; if 
not limited to the heir, it ſhall go to the executors or adminiftra- * . - 
tors of the grantees, and be aſſets in they hands. So that, if 
Mice that ſtatute a rent be granted to A for the life of B, and A 
Jie living B, A's executors or adminiſtrators ſhall have it during 
the life of B for the ſtatute is not only made to prevent the in- 
convenience of ſcrambling for eſtates, and getting the firſt poſſeſ 
ſion after the death of the grantee, but likewiſe for preſerving and 
continuing the eftate during the life of the ceſſuy que vie; and it is 
reaſonable, fince the grantee might by deed hare diſpoſed of the 
rent during the life of the cefluy gue vie, that, though by his dying 
without having made any ſuch diſpoſition, in nicety of law this 
eftate would have determined, yet, by the ſtatute, that intereſt 
which paſſed from the grantor ought to be preſerved, and ſhall go 
| to the executors or adminiſtrators of the grantee, during the life of 
the ceſtuy gue wie. And the 2 in this caſe, does not inlarge, 


but only preſerve the eſtate of the 
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poſe of an ine 4 in being, to which by hn there 


was no owner, and which therefore was left open to 
the firſt occupant. When there is a reſidue left, the ſta- 
tutes give it to the executors and adminiſtrators, in- 
ſtead of the firſt occupant ; but they will not create a 
reſidue, on purpoſe to give it to either ®. They only 
meant to provide an appointed inſtead of a caſual, a 
certain inſtead of an uncertain, owner of lands * - 
before were nobody's; and thereby to ſupply this ca- 


fur omiſſus, and render the diſpoſition of law in all re- 


ſpe&s entirely uniform: this being the only inſtance 


© wherein a title to a real eſtate could ever be acquired 
by occupancy. 


This, I fay, was the only inſtance; for I think 
there can be no other caſe deviſed, wherein there is 


not ſome owner of the land appointed by the law. 


In the caſe of a ſole corporation, as a parſon of a 


church, when he dies or reſigns, though there is no 


aua owner of the land till a ſucceſſor be appointed, 
yet there is a /egal potential ownerſhip, ſubſiſting in 
contemplation of law; and when the ſucceſſor is ap- 
pointed, his appointment ſhall have a retroſpe& and 


relation backwards, ſo as to entitle him to all the pro- 


fits from the inſtant the vacancy commences And, 
in all other inſtances, when the tenant dies inteſtate, 
and no other owner of the lands is to be found in the 


common courſe of deſcents, there the law veſts an 


ownerſhip in the king, or in the ſubordinate lord of 


the fee, by eſcheat. 
_ $0 alſo in ſome caſes, nie the laws of other na- 


tions give a right by occupancy, as in lands newly. 


created, by the riſing of an iſland in the ſea or in a 


river, or by the alluvion or dereliction of the waters; 


in theſe inſtances the law of England aſſigns them an 


immediate owner. For Bracton tells us“, that if an 


jſland ariſes in the middle af a river, it belongs in com- 


9 But ſee now the ſtatute 5 G. other incorporeal heredfaments, 
III. c. 17. which makes Jeaſes as geod and effectual te all in- 
for one, two or three lives by ec- rents and purpoſes as leaſes of cor - 
clefraltical perſons or any eleemo- poreal poſſeſnons. | 
Hrary corporation of tithes or . * 


| Ch. 7 off Tainss. 4 8 


mon to thoſe who have lands on each fide thereof; 
but if it be nearer to one bank than the other, it be- 
longs only to him who is proprietor of the neareſt 
ſhore : which is agreeable to, and probably copied from, 
the civil law *. Yet this ſeems only to be reaſonable, 
where the ſoil of the river is equally divided between 
the owners of the oppoſite ſhores : for if the whole ſoil 
is the freehold of any one man, as it uſually i: when-_ 
ever a ſeveral fiſhery is claimed, there it ſeems juſt 
(and ſo is the conſtant practice) that the eyotts or lit- 
tle iſlands, ariling in any part of the river, ſhall be the 
property of him who owneth the piſcary and the foi}. 
However, in caſe a new iſland rife in the ſea,. though 
the civil law gives it to. the firſt occupant 3, yet ours 
gives it to the king. And as to lands gained from 
the ſea, either by alluvion, by the waſhing up of ſand 
and earth, ſo as-in time to make terra firma; or by 
derelidian, as when the ſea ſhrinks back below the uſu- 
al watermark; in theſe caſes the law is held to be, 
that if this gain be by little and little, by ſmall and 
imperceptible degrees, it ſhall go to the owner of the 
land adjoining 7. For de minimis non curat lex: and, 
| befides, theſe owners, being often loſers by the break- 
ing in of the ſea, or at charges to keep it out, this 
poſſible gain 18 therefore a reciprocal conſideration for 
ſuch poſſible charges or loſs. But, if the alluvion or 
dereliction be ſudden and conſiderable, in this caſe it 
belongs to the king; for, as the king is lord of the 
ſca, and ſo owner of the ſoil while it is covered with 
water, it is but reaſonable he ſhould have the ſoil, 
when the water has left it dry ©. So that the quanti- 
ty of ground gained, and the time during which it is 
gaining, are what make it -either the king's, or the 
ſubject's property. In the ſame manner if a river, 
running between two lordſhips, by degrees gains upon 
the one, and thereby leaves the other dry; the owner 
who loſes his ground thus imperceptibly has no reme- 

| 5 


1. Infl. 2. 1. 22. n | 
> Salk, 637. See page 39. 5 2 Roll. Abr. 170. Dyer 
3 Infl. 2.1. 18. 326. | ; 

4 BraQ. J. 2. c. 2. Callis of 6 Callis. 24. 23, 
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dy: but if the once of the river be changed by a 
ſudden and violent flood, or other haſty means, and 
thereby a man loſes bis ground, it is ſaid that he 
mall have what the river has left in wy other place, as 
a tecompenſe for this ſudden loſs *. And this law of 
alluvions and derelictions, with regard to_ rivers, is 
nearly the ſame in the imperial law * from whence 
indeed thoſe our determinations from: to have been 
drawn and adopted: but we ourſelves, as iſtanders, 
have applied them to marine increaſes ; and have given 
our ſovereign the prerogative he enjoys, as well upon 
the ke reaſons before-mentioned, as upon this 
other general ground of prerogative, which was for. 
merly remarked ?, that whatever hath no other owner 


is veſted 125 law in the King. 


IJ 


1 Ihid. 28. | Re 
Il. 2. 1. 20, 21, 22, 23, 9 See Vol. I. pag. 2938 


Ch. 17. of THixes. 


CHAPTER THE SEVENTEEN TH. 


er TITLE By PRESCRIPTION. 


A Thixp method of acquiring real property by 
purchaſe is that by preſcription ; as when a man cay 
ſhew no other title to what he claims, than that he, 
and thoſe under whom he claims, have immemorially 
uſed to enjoy it. Concerning cuſtoms, or immemori- 
al uſages, in general, with the ſeveral requiſites and 
rules to be obſerved, in order to prove their exiſtence 
and validity, we inquired at large in the preceding part 
of theſe commentaries *, At preſent thèxefore I fhall 
only, firſt, Ciltinguiſh between cuflom, ſtrictly taken, 
and preſcription 5 and then ſhew, what ſort of things 
may be preſcribed for. . „ 

And, firſt, the diſtiuction between cuſtom and pre- 
ſcription is this; that cuitom is properly a lecal uſage, 

and not annexed to any /fer/cn ſuch as a euſtom in the 
manor of Dale that lands ſhall deſcend to the youngeſt 
ſon : preſcription is merely a perſonal uſage ; as, that 
Sempronius, and his anceſtors, or thoſe whoſe eſtate 
he hath, have uſed time out of mind to have ſuch an 
advantage or privilege . As for example: if there 
be a uſage in the pariſh of Dale, that all the inhabi- 
tants of that pariſh may dance on a certain cloſe, at 

ad times, for their recreation; (which is held ® to be 

a lawful uſage) this is ſtrictly a cuſtom, for it is ap- 
plied to the place in general, and not to any particu- 
lar perſons + but if the tenant, who is ſeiſed of the 


" See Vol. I. pag. 755 Ne. J Co. Lite. 113. x Lev. $96. 
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»anor of Dale in fee, alleges that he and his anceſtors, 
or all thoſe whoſe eſtate he hath in the ſaid manor, 
have uſed time out of mind to have common of paſ. 
ture in ſuch a cloſe, this is properly called a prefcrip. 
tion; for this is a uſage annexed to the perſon of the 
owner of this eſtate. All preſcriptiun mult be cither 
in a man end his anceſtors, or in a man and thoſe 
whoſe eſtate he bath 4: which laſt is called preſcribing in 
a gue eflate. And formerly a man might, by the com- 
mon law, have preſcribed for a right which had been 
enjoyed by his anceſtors or predeceſſors at any diſtance 
of time, though his or their enjoyment of it had been 
fuſpended 5 for an indefinite ſeries of years. But by 
the ſtatute of limitations, 32 Hen. VIII. c. 2. it is en- 
acted, that no perſon ſhall make any preſcription by 
the teifin or poſſeſſion of his anceſtor or predeceſſor, 
anleſs ſuch ſeiſin or poſſeſſion hath been within three. 
ſcore years next before ſuch preſcription made . | 
Secondly, as to the ſeveral ſpecies of things which 
may, or may not, be preſcribed for: we may, in the 
firtt place, obſerve, that nothing but incorporeal be- 
reditaments can be claimed by preſcription ; as a right 
of way, a common, Oc; but that no preſcription can 
give a title to land:, and other corporeal ſubſtances, 
of which more ceftain evidence may be had 7. For 
a man ſhall not be ſaid to preſcribe, that he and his an- 
ceſtors have immemorially uſed to hold the caſtle cf 
Arundel: for this is clearly another ſort of title, a 
title by corporeal ſeiſin and inheritance, which is 
more permanent, and therefore more capable of proof, 
than that of preſcription. But, as to a right f way, 
a common, or the like, a man may be allowed tv 
preſcribe; for of theſe there is uo corporal ſeiſin, the 
enjoyment will be frequently by intervals, and therefore 
the right to enjoy them can depend on nothing elſe but 
imaemonal utage. 2. A preicription mult always vc 


4 4 Rep. 32. wh cauſe a man, that gains a title by 

9 Co. Litt. 113. preſcript.on, may be faid 1 

nis title, Cf preſcription, rem capere. | 
was well known in the Roman 7 Dr. & St. dial. 1. c. 8. 
lw by ths name of wſucepic; Finch. 132. 
(FF 41. 3. 3.) ſo called be- 
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laid in him that is tenant of the fee. A tenant for liſe, 
for years, at will, or a copy ler, cannot preſcribe, by 
reaſon of the imbecility of their eſtates *. For, as pre- 
ſcription is uſage/beyond time of memory, it is abſurd 
that they ſhould pretend to preſcribe for any thing, 
| whoſe eſtates commenced within the remembrance ef 
man. And therefore the copyholder muſt preſcribe un- 
der cover of his lord's eftate, and the tenant for life un- 
der cover of the tenant in fee-ſimple. As, if tenant 
for life of a manor would preſcribe for a right of com- 
mon as appurtenant to the ſame, he muſt preſcribe un- 
der cover of the tenant in fee. ſimple; and muſt plead 
that John Stiles and his anceitors had immemorially 
uſed to have this right of common, appurtenant to the 
| ſaid manor, and that John Stiles demiſed the ſaid ma- 
nor, with it's appurtenances, to him the ſaid tenant 
for life. 3. A preſcription cannot be for a thing which 
cannot be raiſed by grant. For the law allows pre- 
{cription only in ſupply of the loſs of a grant, and 
© therefore every preſcription preſuppoſes a grant to have 
exited. Thus the lord of a manor cannot preſcribe 
to raiſe a tax or toll upon ſtrangers ; for, as ſuch claim 
could never have been good by any grant, it ſhall not 
be good by preſeription 9. 4. A fourth rule is, that 
what is to ariſe by matter of record cannot be pre- 
ſcribed for, but muſt be claimed by grant, entered on 
record ; ſuch as, for inſtance, the royal ffanchiſes of 
deodands, felon's goods, and the like. Theſe, not 
being forfeited till the matter on which they ariſe is 
found by the inquiſition of a jury, and. ſo made a mat- 
ter of record, the forfeiture itſelf cannot be claimed- 
by any inferior title, But the franchiſes of treaſure- 
| trove, waifs, eſtrays, and the like, may be claimed by 
preſcription ; for they ariſe from private contingen- 
cies, and not from any matter of record ꝰ. 5. Among 
things incorporeal, which may be claimed by preſcrip- 
tion, a diſtinction muſt be made with regard to the 
manner of preſcribing ; that is, whether a man ſhall 
preſcribe in a que-eftate, or in himſelf and his anceſtors. 
For, if a man preſcribes in a gue gate, (that is, in him- 
2 4 Rep. 41, 3%. _ o Co. Litt. 114. | 
9 1 Ventr. 387. ER | 
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felf and thoſe whoſe eſtate he holds) nothing is claim. 
able by this preſcription, but ſuch things as are inci. 
dent, appendant, or appurtenant to lands ; for it would 
be abſurd to claim any thing as the conſequence, or 

- appendix, of an eſtate, with which the thing claimed 
has no connexion : but, if he preſcribes in himſelf and 
his anceſtors, he may preſcribe for any thing whatſo. 
ever that lies in grant; not only things that are ap. 
purtenant, but alſo ſuch as may be in groſs *. There- 
fore a man may preſcribe, that he, and thoſe whoſe 
eſtate he hath in the manor of Dale, have uſed to hold 
the advowſon of Dale, as appendant to that manor : 
but, if the advowſon be a diftin& inheritance, and not 
appendant, then he can only preſcribe in his anceſtors, 
So alſo a man may preſcribe in a gue gſlate for a com- 
mon appurtenant to a manor ; but, if he would pre- 
ſcribe for a common in 455 he muſt preſcribe in him- 
ſelf and his anceſtors. 6. Laſtly, we may obſerve, that 
eſtates gained by preſcription are not, of courſe, de.. 
ſcendible to the heirs general, like other purchaſcd 
_ eſtates, but are an exception to the rule. For, pro- 
perly ſpeaking, the preſcription is rather to be conſi- 
dered as an evidence of a former acquiſition, than as 
an acquiſition de novo and therefore, if a man pre- 
ſcribes for a right of way in himſelf and his anceſtors, 
it will deſcend only to the blood of that line of an- 
ceſtors in whom he fo preſcribes; the preſcription in 
this caſe being indeed a ſpecies of deſcent. But, if 
he preſcribes 555 it in a gue gate, it will follow the na- 


ture of that eſtate in which the preſcription is laid, 
and be inheritable in the ſame manner, whethei that 
were acquired by deſcent or purchaſe: for every ac- 
ceſſory followeth the nature of it's principal. 


5 24 
» . * . 
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CHAPTER THE ELGHTEEN TH. 


or TITLE By FORFEITURE, 


* 


FogkrrrunkkE is a puniſhment annexed by law 
to ſome illegal act, or negligence, in the owner of 
lands, tenements, or hereditaments: whereby he loſes 
all his intereſt therein, and they go to the party in- 
jured, as a recompenſe for the wrong which either he 
alone, or the public together with himſelf, hath ſul- 
tained. ings 155 | 
Lands, tenements, and hereditaments, may be for- 
feited in various degrees and by various means: 1. By 
crimes and miſdemeſnors. 2. By alienation contrary 
to law. 3. By non-preſentation to a benefice, when 
the forfeiture is denominated a /apſe. 4. By fimony. 
5. By non-performance of conditions. 6. By waſte. 
7. By breach of copyhold cuſtoms. © 8. By bank. 
ruptey. ; 1 
I. The foundation and juſtice of forfeitures for crime 
and miſdemeſnors, and the ſeveral degrees of thoſe for- 
feitures, proportioned to the ſeveral offences, have been 
hinted at in the preceding volume“; but will be more 
prope conſidered, and more at large in the fourth 
book of theſe commentaries. At preſent I ſhall only 
obſerve in general, that the offences which induce a 
forfeiture. of lands and tenements to the crown are 
principally the following fix: 1. Treaſon. 2. Felony. 
3- Miſpriſion of treaſon. 4. Praemunire. 5. Drawing 
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a weapon on a judge, or ſtriking any one in the pre- 
ſence of the king's principal courts of juſtice. 6. Po- 
piſh recuſancy, or non-obſervance of certain lays 
enacted in reſtraint of papiſts. But at what time they 
ſeverally commence, how far they extend, and how 
long they endure, will with greater propriety be re- 
ſerved as the object of our future inquiries. 

II. Lands and tenements may be forfeited by alie- 
nation, or Conveying them to another, contrary to law. 
This is either alienation in mortmain, alicnation to an 
alien, or alienation by particular tenants ; in the two 
former of which caſes the forfeiture ariſes from the in- 
capacity of the alienee to take, in the latter from the 
incapacity of the alienor to grant. 

r. Alienation in mor/main, in mortui manu, is an 
alienation of lands or tenements to any corporation, 
ſole or aggregate, eccleſiaſtical or temporal. But theſe 


3 having been chiefly made by religious 


ouſes, in conſequence whereof the lands became per- 
petually inherent in one dead hand, this hath occaſi- 
oned the general appellat ion of mortmain to be applied 
to ſuch alenations *, and the religious houſes them- 


| ſelves to be principally conſidered in forming the ſta- 


tutes of mortmain ; in deducing the hiſtory of which 
ſtatutes, it will be matter of curioſity to obſerve the 
great addreſs and ſubtle contrivance of the ecclefiaſtics 
in cluding from time to time the laws in being, and 
the zeal with which ſucceſſive parliaments have pur- 
ſugd them through all their fineſſes: how new reme- 
dies were till the parents of new evaſions ; till the le- 
gillature at laſt, though with difficulty, hath obtained 
a deciſive victory. | | 

By the common law any man might diſpoſe of his 


lands to any other private man at his own diſcretion, 
_ eſpecially when the feodal reſtraints of alienation were 


worn away. Yet in conſequence of theſe it was al- 
ways, and is ſtill, neceffary *, for corporations to 
have a licence in mortmain from the crown, to en- 
able them to purchaſe lands: for as the king is the 
ultimate lord of every fee, he ought not, unleſs by his 


See Vol. I. pag. 479- 3 F. N. B. 121. 
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oven conſent, to loſe his privilege of eſeheats and other 
feodal profits, by the veſting of lands in tenants that 
can never be attainted or die. And ſuch licences of 
mortmain ſeem to have been neceſſary among the Sax- 
ons, above ſixty years before the Norman conqueſt *. 
But, beſides this general licence from the king, as 
lord paramount of the kingdom, it was alſo requiſite, 
whenever there was a meſne or intermediate lord be- 
tween the king and the alienor, to obtain his licence 
alſo, (upon the fame feodat principles) for the aliena- 
tion of the ſpecific land. Aud if no ſuch licence was 
obtained, the king or other lord might reſpectively 
enter on the lands ſo aliened in mortmain, as a for- 
feiture. The neceſſity of this licence from the crown 
was acknowleged by the conſtitutions of Clarendon 5, 
in reſpe& of advowſons, which the monks always 
greatly coveted, as being the gronndwork of ſubſe- 
quent appropriations . Yet ſuch were the influence 
and ingenuity of the clergy, that (notwithſtanding 
this fundamental principle) we find that the . 

and moſt conſiderable donations of religious houſes 
happened within leſs than two centurics after the con- 
queſt. And (when a licence could not be obtained) 
their contrivance ſeems to have been this: that, as 
the forfeiture for ſuch alienations accrued in the firſt 
place to the immediate lord of the fee, the tenant who 


meant to alienate firſt conveyed his lands to the reli © 


gious houſe, and inſtantly took them back again, to 
hold as tenant to the monaſtery ; which kind of in- 
itantaneous feifia was probably held not to occaſion 
any forfeiture: and then, by-pretext of ſome other 
forfeiture, ſurrender, or cſcheat, the ſociety entered 
into thoſe lands in right of ſuch their newly acquired 
ſigniory, as immediate lords of the fee. But, when 
tleſe dotations began to grow numerous, it was ob- 
ſerved that the feodal ſervices, ordained for the defence 
of the kingdom, were every day viſibly withdrawn; 
that the circulation of landed property from man ts 
mau began to ſtagnate and that the lords were cur- 

Selden. Jan. Angl. I. 2. $.45. ab/; enſu et cr e ip. 
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| tailed of the fruits of their ſigniories, their eſcheats, 724 


wardſhips, reliefs, and the like: and therefore, in order 
to prevent this, it was ordered by the ſecond of king 
Henry LIII.'s great charters ', and afterwards by 
that printed in our eommon ſtatute-book, that all ſuch 
attempts ſhould be yoid, and the land forfeited to the 
lord of the fee *. 8 
But, as this prohibition extended only to religious 
houſes, biſhops and other ſole corporations were not in- 
cluded therein; and the aggregate ecclchaſtical bo- 
dies (who, fir Edward Coke obſerves“, in this were 
to be commended, that they ever had of their counſel 
the belt learned men that they could get) found many 
means to creep out of this ſtatute, by buying in lands 
that were bona fide holden of themſelves as lords of the 
fee, and thereby evading the forfeiture ; or by taking 
, ws leaſes for years, which firſt introduced thoſe ex- 
tenſive terms, for a thouſand or more years, which are 
now ſo frequent in coaveyances. 'This produced the 
ſtatute de religiofis, 7 Edw. I. which provided, that no 
þp-rfon, religious or other whatſoever, ſhould buy, or 
fell, or receive, under pretence of a gift, or term of 
years, or any other title whatſoever, nor ſhould by any 
art or ingenuity appropriate to himſclf, any lands or 
tenements in mortmain ; upon pain that the immediate 
lord of the fee, or, on his default for one year, the lords 
paramount, and, in default of all of them, the king 
might enter thereon as a forfeiture. | 
Y This ſeemed to be a ſufficient ſecurity againſt all 
alienations in mortmain :- but as theſe ſtatutes ex- 
tended only to gifts and conveyances between the 
parties, the religious houſes now began to ſet up 
a fictitious title to the land, which it was intended 


5 they ſhould have, and to 


+ A. D. 1217. cap. 43. edit. 
Oxon. 5 
Non licet alicui de caetero 
dare terram ſuam alicui domai re- 
ligicſae, ita gued illam rejumat 


tenendam de cadem demo; nec li- 


cccat alicuj domui religicſae terram 


alicujus fic accipere, guod tradat 


illum ei a guo if jam recep tenen- | 


* 


curratur. 


bring an action to reco- 


dam : fi quis antem de cacters ter- 
ram ſuam domui religioſae fic de- 
derit, wt ſuper hoc convincatur, 
donum ſuum penitus caſſetur, ht 
terra illa domino ſuo illius feodi in- 

Mag. Cart. 9 Hen. 
. . 
9 2 laſt. 75. 
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ver it againſt the tenant ; who, by fraud and collu- 
ſion made no defence, and thereby judgment was gi- 
ven for the religious houſe, which then recovered the 
land by ſentence of law upon a ſuppoſed prior title. 
And thus they had the honour of inventing thoſe fic- 
titious adjudications of right, which are fince become 
the great aſſurance of the kingdom, under the name of 
common recoveries, But upon this the ſtatute of Welt- 
minſter the ſecond, 13 Edw. I. c. 32. enacted, that 
in ſuch caſes a jury ſhall try the true right of the de- 
mandants or plaintiffs to the land, and if the religious 
houſe or corporation be found to have it, they ſhall 
fill recover ſeiſin; otherwiſe it ſhall be forfeited to the 
immediate lord of the fee, or elfe to the next lord, 
and finally to the king, upon the immediate or other 
lord's default. And the like proviſion was made by 
the ſucceeding chapter , in caſe the tenants ſet up 
croſſes upon their lands (the badges of knights tem- 
- plars and hoſpitallers) in order to protect them from 
the feodal demands of their lords, by virtue of the 
privileges of thoſe religious and military orders. So 
careful indeed was this provident prince to prevent any 
future evaſions, that when the ſtatute of guia emptores,. 
18 Edw. I. aboliſhed all ſub-infeudations, and gave li- 
berty for all men to alienate their lands to be Jolden 
of their next immediate lord *, a proviſo was inſert- 
ed ? that this ſhould not extend to authorize any kind 
of alienation in mortmain. And when afterwards the 
method of obtaining the king's licence by writ of ad 
quod damnum. was marked out, by the ſtatute 27 Edw. 
I. ft. 2. it was farther provided by ſtatute 34 Edw. I. 
ſt. 3. that no ſuch licence ſhould be effectual, without 
the conſent of the meſne or intermediate lords. 

Yet ſtill it was found difficult to ſet bounds to ecele- 
ſiaſtical ingenuity : for when they were driven out of 
all their former holds, they deviſed a new method of 
conveyance, by which the lands were granted, not to 

themſelves directly, but to nominal feoffees to the uſe 
of the religious houſes ; thus diſtinguiſhing between 
the poſeſion and the uſe, and receiving the actual pro- 
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fits, while the ſeiſin of the lands remained in the nomi. 
nal feoffee; who was held by the courts of equity 
(then under the direction of the clergy) to be bound 
in conſcience to account to his cν que uſe for the 
rents and emoluments of the eſtate. And it is to theſe 
inventions that our practiſers are indebted for the in- 
troduction of uſes and truſts, the foundation of modern 
conveyancing. But, unfortunately for the inventors 
themſelves, they did not long enjoy the advantage of 
their new device; for the Rig „ 
enacts that the lands which had been ſo purchaſed to 
uſes ſhould be amortiſed by licence from the crown, or 
elſe be ſold to private —. A and that for the future, 
nſes ſhall be ſubject to the ſtatutes of mortmain, and 
forfeitable like the lands themſelves. And whereas the 
ſtatutes had been eluded by purchaſing large tracts of 
land, adjoining to churches, and confecrating them by 
the name of church-yards, ſuch ſubtile imagination is 
alſo declared to be within the compaſs of the ſtatutes 
of mortmain. And civil or lay corporations, as well 
as eccleſiaſtical, are alſo declared to be within the miſ- 
chief, and of courſe within the remedy provided by 
thoſe ſalutary laws. And, laſtly, as during the times 
of popery lands were frequently given to ſuperſtitious | 
uſes, though not to any corporate bodies; or were 
made liable in the hands of heirs and deviſees to the 
charge of obits, chaunteries, and the like, which were 


DT equally pernicious in a well-governed ſtate as actual 


ahenations in mortmain; therefore, at the dawn of the 
reformation, the ſtatute 23 Hen. VIII. c. 10. de- 
- clares, that all future grants of lands for any of the 
purpoſes aforeſaid, if granted for any longer term than 
twenty years, ſhall be void. | 

But, during all this time, it was in the power of the 
crown, hy granting a licence. of mortmain, to remit 
the forfeiture, ſo far as related to it's own rights; and 
to enable any ſpiritual or other corporation to pur- 
Chaſe and hold any lands or tenements in perpetuity ; 
which prerogative is declared and confirmed by the 
ſtatute 18 Edw. III. ft. 3. c. 3. But, as daubts 
vere conceived at the time of the. revolution how far 

ſuch licence was valid , ſince the kings had no 
2 wink: P. C. 391. | 
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power to diſpenſe with the ſtatutes of mortmain by a 
clauſe of non obſtante *, which was the uſual courſe, 


though it ſeems to have been unneceſlary * : and as, 


by the gradual declenſion of meſne ſigniories 1 ; 


the long operation of the ſtatute of quia emprores, the 
rights of intermediate lords were reduced to a very 
{mall compaſs ; it was therefore provided by the ſtatute 


7 & 8 W. 3. C. 37. that the crown for the future at 


its own diſcretion may grant licences to aliene or take in 
mortmain, of whomſoever the tenements may be holder. 

After the diſſolution of monaſteries under Henry 
VIII. though the policy of the next popith ſucceſſor 


aſſected to grant a ſecurity to the poſleſſors of abbey 


lands, yet, in order to regain ſo much of them as ei- 


ther the zeal or timidity of their owners might induce 
them to part with, the ſtatutes of mortmain were ſuf. 
pended for twenty years by the ſtatute 1 & 2 P. and. 


M. c. 8. and, during that time, any lands or tene- 
ments were allowed to be granted to any ſpiritual cor- 


poration without any licence whatſoever. And, long 
afterwards, for a much better purpoſe, the augmen- 


tation of poor livings, it was enacted by the ſtatute 


17 Car. II. c. 3. that appropriaters may annex the 


great tithes to the vicarages; and that all benefices un- 
der 100. per annum may be augmented by the pur- 
chaſe of lands, without licence of mort main in either 
caſe; and the like proviſion hath been ſince made, in 
favour of the governors of queen Anae's bounty 5. It 
hath alſo been held '“, that the ſtatute 23 Hen. VIII. 
before mentioned did not extend to any thing but fu- 
perſlitious uſes and that therefore a man may give lands 
for the maintenance of a ſchool, an hoſpital, or any 
other charitable uſes. But as it was apprebended from 
recent experience, that perſons on their deathbeds 
might make large and improvident diſpoſitions even for 
| thele good purpoſes, and defeat the political end of the 
ſtatutes of mortmain ; it is therefore enacted by the 
ſtatute 9 Geo. II. c. 36. that no lands or tenements, 
or money to be laid out thereon, ſhall be given for or 


1 Stat. 1 W. & M. ſt. 2. c. 2. 6 Stat. 2 & 3 Ana. c. TR 
Co. Litt. 99. 7 I Rep. 4. 
Vol. H. . 
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charged with any charitable uſes whatſoever, unleſs by 
deed indented, executed in the preſence of two wit- 
neſſes twelve calendar months before the death of the 
donor, and enrolled in the court- of chancery within 
ſix months after it's execution, (except ftocks in the 
public funds, u hich may be transferred within fix 
months previous to the donor's death) and unleſs ſuch 
gift be made to take effect immediately, and be with- 
out power of revocation : and that all other gifts ſhall 
be void. The two univerſities, their colleges, and the 
ſcholars npon the foundation of the colleges of Eton, 
Wincheſter, and Weſtminſter, are excepted out of this 
act: but ſuch exemption was granted with this pro- 
viſo, that no college ſhall be at liberty to purchaſe 
more advowſons, than are equal in number to one 
moiety of the fellows or ſtudents, upon the reſpective 
foundations. 5 ö 7 

2. Secondly, alienation to an alien is alſo a cauſe of 
forfeiture to the crown of the lands ſo alienated ; not 
only on account of his incapacity to hold them, which 
occaſions him to be paſſed by in deſcents of land *, but 
likewiſe on account of his preſumption in attempt- 
ing, by an act of his own, to acquire any real pro- 

perty; as was obſerved in the preceding volume“. 

3. Laſtly, alienations by particular tenants, when 
they are greater than the law entitles them to make, 
and deveſt the remainder or reverſion o, are alſo for- 
feitures to him whoſe right is attacked thereby. As, 
if tenant for his own life alienes by feoffment or fine 

for the life of another, or in tail, or in fee; theſe 
being eſtates, which either muſt gr may laſt longer 
than his own, the creating them is not only beyond 
his power, and inconſiſtent with the nature of his in- 
tereſt, but is alſo a forfeiture of his own particular 
eſtate to him in remainder or reverſion *. For whi.h 
there ſeem to be two reaſons. Firſt, becauſe ſuch 
alienation amounts to a renunciation of the feodal 
connexion and dependence; it implics a refuſal to 


perform the due renders and ſervices to the lord of 


Ste pay. 252, 263. | Co. Litt. 251. 
9 Book I. pag. 376. ILu. & 415. 
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the fee, of which fealty is conſtantly one ; and it tends 
in it's conſequence to defeat and deveſt the remainder or 
reverſion expectant: as therefore that is put in jeopar- 
dy, by ſuch act of the particular tenant, it is but juſt 
that, upon diſcovery, the particular eſtate ſhould be for- 
feited and taken from him, who has ſhewn ſo manifcit 
an inclination to make an improper uſe of it. Ihe 
other reaſon is, becauſe the particular tenant, by 
granting a larger eſtate than his own, has by his-own 
act determined and put an entire end to his own ori- 
ginal intereſt; and on ſuch determination the next 
| taker is entitled to enter regularly, as in his remainder 
or reverſion. 1 he ſame law, which is thus laid down 
with regard to tenants for life, holds alſo with 16 {pect 
to all tenants of the mere freehold or of chatte]} inter- 
eſts; but if tenant in tail alienes in fee, this is no im- 
mediate forfeiture to the remainder-man, but a mere 
diſcontinuance (as it is called ) of the eſtate· tail, which 
the iſſue may afterwards avoid by due courſe of law * : 
for he in remainder or reverſion hath only a very remote 
and barely poſſible intereſt therein, until the iſſue in tail 
is extinct. But, in caſe of ſuch forfeitures by partieu- 
lar tenants, all legal eſtates by them before created, as 
if tenant for twenty years grants a lcaſc for fifteen, and 
all charges by him lawfully made on the lands, ſhall be 
good and available in law *. For the law will not hurt 
an innocent leſſee for the fault of his lefſor ; nor permit 
the leſſor, after he has granted a good and lawful 
eſtate, by his owf act to avofd it, and defeat the inter- 
eſt which he himſelf has created. | 4 
Equivalent, both in it's nature and it's conſequen- 
ces, to N illegal alienation by the particular tenant, 
is the civil crime of diſclaimer ; as where à tenant, 
who holds of any lord, neglects to render him the- 
due ſervices, and, upon an action brought to recover 
them, diſclaims to hold of his lord. Which dif- 
claimer of tenure in any court of record is a forfei- 
ture of the lands to the lord 5, upon reaſons moſt ap- 
parently feodal. And fo likewiſe, if in any court of 


3 See Book III. ch. 10. 4 Co. Litt. 233. 
Litt. §. 595. 6, 7. 5 F.ach. 270, 271. 
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record the particular tenant does any act which 
amounts to a virtual diſclaimer; if he claims any 
greater eſtate than was granted him at the firſt infeo. 
dation, or takes upon himſelf thoſe rights which be- 
long only to tenants of a ſuperior claſs ; if he affirms 
the reverſion to be in a ſtranger, by accepting his fine, 
attorning as his tenant, colluſive pleading, and the 
like “; och behaviour amounts to a forfeiture of his 
particular eſtate. „ 
III. Lapſe is a ſpecies of forfeiture, whereby the 
right of preſentation to a church accrues to the ordi- 
nary by negle& of the patron to preſent, to the me. 

tropolitan by negle& of the ordinary, and to the king 
by neglect of the metropolitan. For it being for tlie 
intereſt of religion, and the good of the public, that 
the church ſhould be provided with an officiating mi- 
niſter, the law has therefore given, this right of lapſe, 
in order to quicken the patron ; who might otherwiſe, 
by ſuffering the church to remain vacant, avoid paying 
his eccleſiaſtical dues, and fruſtrate the pious intent1- 
ons of his anceſtors. This right of lapſe was firſt eſta- 
bliſhed about the time (though not by the authority *) 
of the council of Lateran 9, which was in the reign of 
our Henry the ſecond, when the biſhops firſt began to 
exerciſe univerſally the right of inſtitution to Ba 
es . And therefore, where there is no right of inſti. 
tution, there is no right of lapſe : ſo that no donative 
can lapſe to the ordinary *, unleſs it hath been aug- 
mented by the queen's bounty . But no right of 
lapſe can accrue, when the original preſentation is in 


* 


5 / 


the crown 3, | 1 o - 
The term, in which the title to preſent by lapſe 
accrues from the one to the other ſucceſſively, is ſix 
calendar months * ; (following in this caſe the com- 
pautation of the church, and not the uſual one of the 
common law) and this excluſive of the day of the 
avoidance . But, if the biſhop be both patron and 


6 Co. Litt. 252. *- 1 Bro. Abr. tit. Quar. Inf ed 

7 Ibid. 24%. * | g Cro. Jag- gud. 2 

® 2 Roll. Abr. 336. pl. 10. 2 St. 1 Geo. I. ſt. 2. c. 10. 

9 Bratton. J. 4. tr. 2. c. 3. 3 St. 17 Edw. II. c. 8. 2 Inſt. 273. 
See pag. 3. | 4 6 Rep. 62. Regiſt. 42. 


S 2 Inſt. 361. 


Ch. 18. of TnuinGs. | 281 


ordinary, he ſhall not have a double time allowed him 
to collate in * ; for the forfeiture accrues by law, when- 
erer the negligence has continued fix months in the 

| ſame perſon. And allo if the biſhop doth not collate 
his own clerk immediately to the living, and the pa- 
tron preſents, though after the fix months are lapſed, 
yet his preſentation is good, and the biſhop is bound to 
inſtitute the patron's clerk . For as the law only 
gives the biſhop this title by lapſe, to puniſh the pa- 
tron's negligence, there is no reaſon that, if the bi- 
ſhop himſelf be guilty of equal or greater negligence, 
the patron ſhould be deprived of his turn. If the bi- 
ſhop ſuffer the preſentation to lapſe to the metropoli- 
tan, the patron alſo has the ſame vhs if he pre- 
ſents before the arch-biſhop has filled up the beneficece; 
and that for the ſame reaſon. _ Yet the ordinary can- 
nut, after lapſe to the metropolitan, collate his own 
clerk to the prejudice of the arch-biſhop *. For he had 
no permaneut right and intereſt in the advowſon, as the 
patron hath, but merely a temporary one; which har- 


- ing neglected to make uſe of during the time, he can- 


not afterwards retrieve it. But if the preſentation lap- 
ſes to the king, prerogative here intervenes and makes 
a difference; and the patron ſhall never recover his 
right till the king has ſatisfied his turn by preſentati- 
on: for nullum tempus occurrit regiꝰ. And therefore it 
may ſeem, as if the church might continue void for 
ever, unleſs the king ſhall be pleated to preſent ; and 
a patron thereby be abſolutely defeated. of his advow- 
ſon. - But to prevent this inconvenience, the law has 
lodged a power in the patron's hands, of as it were' 
compelling the king to preſent. For if, during the de- 
lay of the crown, the patron himſelf preſents, and his 
clerk is inftituted, the king indeed by preſeiting auo- 
ther may turn out the patron's clerk ; or, after induce - 
tion, may remove him by quare impedit but if he docs 
not, and the patron's clerk dies incumbent, or is ca- 
nonically deprived, the king hath loſt his right, which 
was only to the next or firſt preſentation o. 


6 G.bs. Cod. 769. 9 Dr. & St. & 2. c. 36. Cro. 
7 us | 

z 2 Inſt. 273, Car. 355. | 5 
2 Roll. Abr. 368. 7 Rep. 28. Cro. Elia. 4. 
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| In cafe the benefice becomes void by death, or cef. 
- ion through plurality of benefices, there the patron is 
bound to take notice of the vacancy at his own peril; 
for theſe are matters of equal notoriety to the patron 
and ordinary : but in caſe of a vacancy by reſignation, 
or canonical deprivation, or if a clerk preſented be re- 
-fuſed for inſufficiency, theſe being matters of which 
the biſhop alone is preſumed to be cognizant, here the 
law requires him to give notice thereof to the patron, 
etherwiſe he can take no advantage by way of lapſe *. 
Neither ſhall any lapſe thereby accrue to the metropo- 
Titan or to the king; for it is univerſally true, that nei- 
ther the archbiſhop or the king ſhall ever preſent by 
lapſe, but where the immediate ordinary might have 
collated by lapſe, within the ſix months, and hath ex- 
ceeded his time : for the firſt ſtep or beginning faileth, 
rt quod non habet principium, non habet finem *. If the 
biſhop refuſe or negle& to examine and admit the pa- 
tron's clerk, without good reaſon aſſigned or notice 
given, he is ſtiled a diſturber by the law, and ſhall not 
have any title to preſent by lapſe ; for no man ſhall take 
advantage of his own wrong. Alſo if the right of pre- 
ſentation. be litigious or conteſted, and an action be 
brought againſt the biſhop to try the title, no lapſe ſhall 
incur till the queſtion of right be decided 2. 
TV. By fmony, the right of preſentation to a living 
is forfeited and veſted pro hac vice in the crown. Simo- 
ny is the corrupt preſentation of any one to an eccleſi- 
aſtical benefice for money, gift, or reward. It is ſo 
called from the reſemblance it is ſaid to bear to the fin 
of Simon Magus, though the purchaſing of holy or- 
ders ſeems to approach nearer to his offence. It was 
by the canon law a very grievous crime: and is ſo much 


the more odious, becauſe, as fir Edward Coke obſerves *, 


it is ever accompanied with perjury ; for the preſentee is 
ſworn to have committed no ſimony. However it was 
not an offence puniſhable in a criminal way at the com- 
mon law * ; it being thought ſufficient to leave the clerk 
to eccleſiaſtical cenſures. But as theſe did not affeR 


14 Rep. 75. 2 Inſt. 632. 4 Co. Litt. 244- 
2 Co. Litt. 344, 345 s 3 Inſt. 156. 
3 2 Roll. Abr. 369. © Show, 564. 
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the ſimoniacal patron, nor were efficacious enough to 
repel the notorious practice of the thing, divers acts of 
parliament have been made to reſtrain it by means of 
civil forfeitures; which the modern prevailing uſage, 
with regard to ſpiritual preferments, calls aloud to be 
put in execution. I ſhall briefly confider them in this 
place, becauſe they deveſt the corrupt patron of the 
right of preſentation, and veſt a new right in the 
Crown. : - f 5 
By the ſtatute 31 Eliz. c. 6. it is for avoiding of 
ſimony enacted, that if any patron for any corrupt con- 
ſideration, by gift or promiſe, directly or indirectly, 
ſhall preſent or collate. any perſon to an eccleſiaſtical 
benetice or dignity ; ſuch preſentation ſhall be void, 
and the preſentce be rendered incapable of ever enjoy- 
ing the fine benefice: and the crown ſhall preſent to 
it for that turn only . But if the preſentee dies, with- 
out being convicted of ſuch ſimony in his life-time, it 
is enacted by ſtat. 1 W. & M. c. 16. that the ſimo- 
niacal contract ſhall not prefudice any other innocent 
patron, on pretence of lapſe to the crown or other- 
wiſe. Alſo by the ſtatute 12 Ann. ſtat. 2. c. 12. if 
any perſon for money or profit ſhall procure, in his 
own name or the name of any other, the next preſen- 
tation to any living eccleſiaſtical, and ſhall be preſent- 
cd thereupon, this is declared to be a ſimoniacal con- 
tract; and the party is ſubjected to all the eccleſiaſti- 
cal penalties of ſimony, is diſabled from holding the 
benefice, and the preſentation devolves to the crown. 
Upon theſe ſtatutes many queſtions have ariſen, with 
regard to what is, and what is not ſimony. And, among 
others, theſe points ſeem to be clearly ſettled: 1. That 
to purchaſe a preſentation, the ling being actually 
vacant, is open and notorious fimony * ; this being ex- 
preſsly in the face of the ſtatute. 2. That for a clerk 
to bargain for the next preſentation, the ineumbent 
being ſick and about to die, was ſimony, even before 
the ſtatute of queen Anne ꝰ: and now, by that ſtatute, 
to purchaſe, either in his own name or another's, the 
next preſentation, and be thereupon preſented at any 


= 


V For ether penalties inflited 2 Cro. Eliz. 788. Moon 914+ 
by this ſtatute, ſee book IV. ch. . Hob. bs, - 
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future time to the living, is direct and palpable ſimony. 
But, 3. It is held that for a father to purchaſe ſuch a 
preſeutation, in order to provide for his ſon, is not ſi- 
mony : for the ſon is not concerned in the bargain, 
and the father is by nature bound to make a proviſion 
| for him e. 4. That if a ſimoniacal contract be made 
with the patron, the clerk not being privy thereto, the 
| preſentation for that turn ſhall indeed devolve to the 
crown, as a puniſhment of the guilty patron ; but the 
clerk, who is innocent, does not incur any diſability 
or forfeiture *. 5. That bonds given to pay money to 
charitable uſes, on receiving a preſentation to a living, 
are not ſimoniacal *, provided the patron or his relati- 
ons be not benefited thereby; for this is no corrupt 
conſiderat ion, moving to the patron. 6. That bonds 
of reſignation, in = of non · reſidence or taking any 
other living, are not ſimoniacal “; there being no cor- 
rupt conſideration herein, but ſuch only as is for the 
good of the public. So alſo bonds to refign, when the 
patron's ſon comes to canonical age, are legal; upon 
the reaſon before given, that the father is bound to 
provide for bis ſon . 7. D general bonds to re- 
ſign at the patron's requeſt are held ta be legal “: for 
they may poſſibly be given for one of the legal conii- 
derations beforementioned; and where there is a poſli- 
bility that a tranſaction may be fair, the law will not 
ſuppoſe it iniquitous without proof (5). But, if the 
party can prove the contrat to have been a corrupt 
one, ſuch proof will be admitted, in order to ſhew the - 
bond ſimoniacal, and therefore void. Neither will the 
patron be ſuffered to make an ill ule of ſuch a genial 


o Cre. Eliz. 686. Moor. 916. 4 Cro. Car. 180. 9 
x 3 Inſt. 154. Cro. fac. 385. Cro. Jac. 248. 274. 
a Noy. 142. | 6 Cro. Car. 180. Stra. 227. 


3 Stra. 534. 


() [However, in a late cafe {biſhop of London againſt Fitch, 
Dom. Frocen 1783), notwithſtanding the authorities cited in tlie 
margin, and a ſeries of other deciſions in ſupport of the validity 
ol general bonds of reſignation, by which auti:or.ties the Court 
of Common Pleas in the firſt inſtance, and the King's Bench 
afterwards, held then ſelves bound, it was adjudged, that gene- 
2 _ to refizn at the pation's requeſt, are ſimoniacal and l- 
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bond of reſignation as by extorting a compoſition 


for tithes, procuring an annuity for his relation, or 
by demanding a reſignation wantonly or without good 
cauſe, ſuch as is approved by the law; as, for the 
benefit of his own ſon, or on account of non-refi- 
. dence, plurality of livings, or groſs immorality in 
"the incumbent “. „ 85 
V. The next kind of forfeitures are thoſe by breach 
or non- performance of a condition annexed to the eſtate, 
either expreſsly by deed at it's original creation, or 
impliedly by law from a principle of natural reaſon. 
Both which we conſidered at large in a former chap- 
ter *. | 

VI. I therefore now proceed to another ſpecies of 
forfeiture, viz. by waſte, Waſte, vaſium, is a ſpoil 
or deſtruction in houſes, gardens, trees, or other cor- 
porcal hereditaments, to the diſheriſon of him that 


hath the remainder or reverſion in fee- ſimple or fee-tail?. 


Waſte is cither vo/untary, which is a crime of com- 
_ miſſion, as by pulling down a houſe ; or it is permiſ- 


| ſive, which is a matter of omiſſion only, as by ſuffer- 


ing it to fall for want of neceffary reparations. What- 
ever does a laſting damage to the freehold or inheri- 


tance is waſte . Therefore removing wainſcot, floors, - 


or other things one fixed to the freehold of a houſe, 
is waſte *, If a houſe be deſtroyed by tempeſt, light- 


ning, or the like, which is the act of providence, it is 


no waſte : but otherwiſe, if the houſe be burnt by the 


careleſſneſs or negligence of the leſſee ; though now « 


by the ſtatute 6 Ann. c. 31. no action will lie againſt 
a tenant for an accident of this kind. Waſte may al- 
ſo be committed in ponds, dove-houſes, warrens, and 
the like; by ſo reducing the number of the creatures 
therein, that there will not be ſufficient for the rever- 
ſioner when he comes to the inheritance *. Timber 
allo is part of the jnheritance 3. Such are oak; aſh, 
and elm 1n all places; and in ſome particular countries, 
by local cuſtom, where other trees are generally uſed 
- for building, they are for that reaſon conſidered as 

1 Vern. 411. 1 Equ. Caf, » Hetl. 35. ; 
Abr. 86, be Stra. —_ * SN * 74. 

See chap. 10. page 155. * Co. Litt. 53. 
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timber; and to cut down ſuch trees, or top them, or 
do any other act whereby the timber may decay, is 
walte “. But underwood the tenant may cut down at 
any ſeaſonable time that he pleaſes * ; and may take 
ſufficient eſtovers of common right for houſe- bote and 
cart bote; unleſs reſtrained (which is uſual) by 
particular covenants or exceptions s. [Ihe con- 
verſion of land from one ſpecies to another is walte. 
To convert wood, meadow, or paſture, into arable ; to 
turn arable, meadow, or paſture, into woodland; or tv 
turn arable or woodland into meadow or paſture; ace 
all of them waſte ?. For, as fir Edward Coke ob- 
ſeves *, it not only changes the courſe of huſbandry, 
but the evidence of the eſtate; When ſuch a "3 og 
which is conveyed and deſcribed as paſture, is found to 
be arable, and e converſo. And the ſame rule is obſery- 
ed, for the ſame reaſon, with regard to converting one 
ſpecies of ediſice into another, even though it is improv- 
eld in it's value ?, To open the land to ſearch for mines 
of metal, coal, Sc. is waſte ; for that is a detriment to 
the inheritance ꝰ: but, if the pits or mines were open 
before, it is no waſte for the tenant to continue dig- 
ging them for his own uſe © ; for it is now become the 
mere annual profit of the land. Theſe three are the 
eneral heads of waſte, viz. in houſes, in timber, and 
in land. Though, as was before ſaid, whatever elſe tends 
to the deſtruction, or depreciating the value of the in- 
beritance, is conſidered by the law as waſte. | 
Let us next ſee, who are liable to be puniſhed for com- 
mitting waſte. And by the feodal law, feuds being 
originally granted for life only, we tind that the rule 
was gencral for all vaſals or feudatories; “ / vaſallr: 
6“ feudum diſſipaverit, aut inſigni detrimento deterius fecerit, 
« privabitur *,” But in our antient common law the 
rule was by no means fo large: for not only he that 
was ſeiſed of an eſtate of inheritayce might do as he 
pleaſed with it, but alſo waſte was not puniſhable 
in any tenant, ſave only in three perſons; guardian 


—_ 9 x Lev. 309. 
5 2 Roll. Abr. $17. 25 Rep. 12. 
6 Co. Litt. 41. : 1 Nob. 295. 

7 Hob. 496 EE. -- Wright. . 


1 Inſt. 53. 


17 8 
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in chivalry, tenant in dower, and tenant by the curte- 
ſy3; and not in tenant for life or years. And the rea- 
fon of the diverſity was, that the eſtate of the three for- 
mer was created by the act of the law itſelf, which 
therefore gave a remedy againſt them; but tenant for 
life, or for years, came in by the demiſe and leaſe of 
the owner of the fee, and therefore he might have pro- 
vided againſt the committing of waſte by his leſſee ; and 
if he did not, it was his own default. But, in favour 
of the owners of the inheritance, the ſtatutes of Marl- 
bridge 52 Hen. III. c. 23. and of Gloceſter 6 Edw. I. 
c. 5. provided that the writ of waſte ſhall not only lie 
againſt tenants by the law of England, (or curteſy) 
and thoſe in dower, but againſt any farmer or other 
that holds in any manner for life or years. So that, 
for above five hundred years paſt, all tenants merely for 
life, or for any leſs eſtate, have been puniſhable or lia- 
ble to be impeached for waſte, both voluntary and per- 
miſſive ; unleſs their leaſes be made, as ſometimes they 
are, without impeachment of waſte, ab/gue impetitione 
vaſti ; that is, with a proviſion or protection that no 
man ſhall impetere, or ſue him, for waſte committed. 
ut tenant in tail after poſſiibility of iſſue extin& is 
not impeachable for waſte ; becauſe his eftate was at it's 
creation an eſtate of inheritance, and ſo not within the 
ſatutes5. Neither does an action of waſte lie for the 
debtor againſt tenant by ſtatute, recognizance, or elegit; 
becauſe againſt them the debtor may ſet off the dama- 
ges in account © ; but it ſeems reaſonable that it ſhould 
lie for the reverſioner, expectant on the determination 
of the debtor's own eſtate, or of theſe eſtates derived 
from the debtor ?, | | | 
The puniſhment for waſte committed was, by com- 
mon law and the ſtatute of Marlbridge, only ſingle da- 
mages s; except in the caſe of a guardian, who alſo for- 
feited his wardſhipꝰ by the proviſions of the great char- 
ter® : but the ſtatute of Gloceſter directs, that the 
| 3 It was however a doubt $26. $28. | 
whether waſte was puniſhable at © Co. Litt. 54. 
the common law in tenant by the F. N. B. 58. 
eurteſy. Regiſt. 72. Bro. Abr. s 2 Inſt. 146. 
tit. waſte. 88. 2 Inſt. 301. 9 Ibid. 300. 
4 2 Inſt. 299. - © g Hen. III. c. 4 
Co. Lit, 27. 2 Roll. Abr. 
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other four ſpecics of tenants ſhall loſe and forfeit the 
place wherein the waſte is committed, and alſo treble 
damages, to him that hath the inheritance. The ex. 
preſſion of the ſtatute is, he ſhall forfeit. the thing 
„ which he hath waſted;” and it hath been determined, 
that under theſe words the place is alſo included *. And 
if waſte be done ſparcim, or here and there, all over a 
wood, the whole wood ſhall be recovered ; or if in ſeve- 
ral rooms of a houſe, the whole houſe ſhall be forfeit- 
ed“; becauſe it is impracticable for the reverſioner to 
enjoy only the identical places waſted, when lying in. 
. terſperſed with the other. But if waſte be done only 
in one endof a wood (or perhaps in one room of a houſe, 
if that can be conveniently ſeparated from the reſt) that 
part only is the locus vaſtatus, or thing waſted, and that 
only ſhall be forfeited to the reverſioner 3. 5 
VII. A ſeventh ſpecies of forfeiture is that of copy- 
Bold eſtates, by breach of the cuſtoms of the manor. Co- 
pyhold eſtates are not only liable to the ſame forfeitures 
is thoſe which are held in ſocage, for treaſon, felony, ali- 
enation, and waſte; whereupon the lord may ſeize them 
without any preſentment by the homage * ; but alſo to 
peculiar forfeitures, annexed to this ſpecies of tenur 
which are incurred by the breach of either the ee 
cuſtoms of all copyholds, or the peculiar local cuſtoms 
of certain particular manors. And we may obſerve that, 
as theſe tenements were originally holden by the loweſt 
and moſt abject vaſals, the marks of feodal dominion 
ntinue much the Wege upon this mode of property. 
| Moſt of the offences, which occaſioned a reſumption of 
the fief by the feodal law, and were denominated felontae, 
per quas vaſallus amitteret feudum 5, ſtill continue to be 
cauſes of forfeiture in many of our modern copyholds. As, 
by ſubtraction of ſuit and ſervice® ; ſi dominum deſervire 
noluerit ? by diſclaiming to hold of the lord, or ſwearing 
himſelf not his copyholder® ; þ dominum ejuravit, i. e. 
negavit ſe a domino feudum habere? : by neglect to be ad- 
mitted tenant within a year and a day“; fi per annum ci 


2 Inſt. 303. 33 Leon. 108. Dyer. 211. 
2 Co. Litt. 54. 7 Feud, J. 1. . 21. 
3 2 Inſt. 304. 8 Co. Copyh. F. 57. 


2 Ventr. 38. Cro. Eliz. 499. 3 Feud. J. 2. t. 34. Ct. 26. $. 3 


1 Feud. I. 2. f. 26.incele. © Plowd. 372. 
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diem ceſſaverit in petenda inveſtitura ” by contumacy in 
not appearing in court after three proclamations? ; / a 
domino ter citatus non comparurritꝭ: or by refuſing, when 
ſworn of the homage, to preſent the truth according to 
his oath * 3 ft pares veritatem noverint, et dicant ſe neſcire, 
cum ſciant5. In theſe, and a variety of other caſes, 


which it is impoſſible here to enumerate, the forfeiture 


does not accrue to the lord till after the offences are pre- 


ſeated by the homage, or juryof thelord's court dan 
per laudamentum parium ſuorum ? : or, as it is more fully 


expreſſed in another place *, nemo miles adimatur de poſ- 


[effione ſui bengſicii, niſi conviaa culpa, quae fit laudanda 9 


ber judicium parium ſuorum. 
2? MILK; 7 | 
and tenements may become forfeited, is that of banks 


rupicy, or the act of becoming a bankrupt : which un- 


fortunate perſon may, from the ſeveral deſcriptions giv- 
en of him in our ſtatute law, be thus defined; a trader 


who ſecretes himſelf, or does certain other acts, tending. 


to defraud his creditors. = . 
Who ſhall be ſuch a trader, or what acts are ſuffici- 


ent to denominate him a baukrupt, with the ſeveral - 
connected conſequences reſulting from that unhappy 


ſituation, will be better conſidered in a ſubſequent 
chapter; when we ſhall endeavour more fully to explain 


it's nature, as it moſt immediately relates to perſonal. 
goods and chattels. I ſhallonly here obſerve the manner in 


which the property of lands and tenements is transfer- 
red, upon the ſuppoſition that the owner of them is 


clearly and indiſputably a bankrupt, and that a com- 


miſſion of bankrupt is awarded and iſſued againſt him. 


By the ſtatute 13 Eliz. c. 7. the commiſſioners for 
that purpoſe, when a man is declared a bankrupt, ſhall 


have full power to diſpoſe of all his lands and tene- 
ments, which he had in his own right at the time when 
he became a bankrupt, or which {hall deſcend or come 


Vor. II. EO 


1 Feud, I. 2. f. AS. | 6 Co. Copyh. $. 58. 

2 3 Rep. 99. Co. Copyh. F. 57. 7 Feud. J. 1.7. 21. 
Fend. I. 4. f. 2 8s id. t. 22. 

7 Co. Copyh. F. 57. 


Feud, I. 2. f. 58. Freſne. IV. 79. 
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he eighth and laſt method, whereby lands 
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to him at any time afterwards, before his debts are ſa. 
| tisfied or agreed for; and all lands and tenements 


which were purchaſed by him jointly with his wife or 


children to his own uſe, (or ſuch intereft therein as he 
may lawfully part with) or purchaſed with any other 
perſon upon ſecret truſt for his own uſe ; and to cauſe 
them to be appraiſed to their full value, and to ſell the 
ſame by deed indented and inrolled, or divide them 
proportionably among the creditors. This ſtatute ex- 

reſsly included not only free, but cuſtomary and copy- 
hold, lands: but did not extend to eſtates-tail, farther 
than for the bankrupt's life; nor to equities of redemp- 
tion on a mortgaged eſtate, wherein the bankrupt 
has no legal intereſt, but only an equitable reverſion. 
Whereupon the ſtatute 21 Jac. I. c. 19. enacts, that the 


commiſſioners ſhall be impowered to fell or convey, by 


deed indented and inrolled, any Jands or tenements of 
the bankrupt, wherein he ſhall be ſeiſed of an eſtate- 


tail in poſſeſſion, remainder, or reverſion, unleſs the 


remainder or reverſion thereof ſhall be in the crown; 


and that ſuch ſale ſhall be good againſt all ſuch iſſues 
in tail, remainder- men, and reverſioners, whom the 
bankrupt himſelf might have barred by a common re- 


covery, or other means; and that all equities of re- 


demption upon mortgaged eſtates, ſhall be at the diſ- 
poſal of the commiſſoners ; for they ſhall have power 
to redeem the ſame, as the bankrupt himſelf might 


have done, and after redemption to ſell them. And 
alſo, by this and a former actꝰ, all fraudulent convey- 


ances to defeat the intent of theſe ſtatutes are declared 
void; but that no purchaſor bona fide, for a good or 


valuable conſideration, ſhall be affected by the bank- - 


rupt laws, unleſs the commiſſion be ſued forth within 
five years after the a& of bankruptcy committed. 

By virtue of theſe ſtatutes a bankrupt may loſe all 
his real eſtates; which may at once be transferred by 
his commiſſioners to their aſſignees, without his parti- 


cipation or conſent. 


0 x Jac. I. e. I5, 


Y 
1. 5 
# 
RA 
= > 
43 


r — * 
r 


Ch. 19. of TrinGs. 


CHAPTER THE NINETEENTH. 


or TITLE By ALIENATION. 


Trex moſt uſua! and univerſal method of acquiring 
a title to real eſtates is that of alienation, conveyance, 
or purchaſe in-it's limited ſenſe: under which may be 
comprized any method wherein eſtates are voluntarily 
reſigned by one man, and accepted by another: whe- 
ther that be effected by ſale, gift, marriage ſettlement, 
deviſe, or other tranſmiſſion of property by the mutual 
conſent of the parties. 8 i 
This means of taking eſtates, by alienation, is not 
of equal antiquity in the law of England with that 
of n them by deſcent. For we may remember 
that, by the feodal law *, a pure and genuine feud 
could not be transferred from one feudatory to ano- 
ther without the conſent of the lord; leſt thereby a2 
feeble or ſuſpicious tenant might have been ſubſtituted 
and impoſed upon him to perform the feodal ſervices, 
+ inſtead of one on whoſe abilities and fidelity he could 
depend. Neither could the feudatory then ſubje& the 
land to his debts ; for, if he might, the feodal reſtraint 
of alienation would have been eaſily fruſtrated and 
evaded *. And, as he could not aliene it in his life-time, 
ſo neither could he by will defeat the ſucceſſion, by de- 
viſing his feud to another family; nor even alter the 
courle of it, by impoſing particular limitations, or pre- 
ſeribing an unuſual path of deſcent. Nor, in ſhort, could 
he aliene the eſtate, even with the conſent of the lord, 
unleſs he had alſo obtained the conſent of his own next 
apparent, or preſumptive-heir 3. And therefore it was 
very uſual in aucient feoT:nents to exprels, that the alie- 
nation was made by conſcut of the heirs of the feoffor 
or ſometimes for the heir apparent himſelf to join with 
: See pag. 59. : 3 Co. Litt. 94. Wright. 168. 
Feud. l. 1. t. 27. | 
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the feoffor in the grant . And, on the other hand, as 
the feodal obligation was looked upon to be reciprocal, 
the lord could not aliene or transfer his ſigniory with- 
out the conſent of his vaſal: for it was eſteemed unrea- 
ſonable to ſubjc a feudatory to a new ſuperior, with 
whom he might have a deadly enmity, without his own 
approbatiou ; or even to transfer his fealty, without 
his being thoroughly apprized of it, that he might 
know with certainty to whom his renders and ſervices 
were due, and be able to diſtinguiſh a lawful diſtreſs for 
rent from a hoſtile ſeiſing of his cattle by the lord of a 
neighbouring clan s. This conſent of the vaſal was 
_ expreſſed by what was called attorning *, or profeſſing 
to become the tenant of the new lord : which doctrine 
of attorameat was afterwards extended to all leſſees for 
life or years. For if one bought an eftate with any 
leaſe for life or years ſtanding out thereon, and the leſ- 
ſee or tenant refuſed to attorn to the purchaſor, and to 
become his tenant, the grant or contract was in moſt ca- 
ſes void, or at leaſt incomplete 7 : which was alſo an 
additional clog upon alievations. » ; | 
But by degrees this feodal ſeverity is worn off; and 
experience hath ſhewn, that property beſt anſwers the 
purpoſes of civil life, eſpecially in commercial coun- 
tries, hen it's transfer and circulation are totally tree 
and unreſtrained. The road was cleared in the firſt place 
by. a law of king Henry the firſt, which allowed a man 
to ſell and diſpoſe of lands which he himſelf had pur- 
chaſed;for over theſe he was thought to have a more ex- 
tenfive power, than over what had been tranſmitted to 
him in a courſe of deſcent from his anceſtors * ; a_doc- 
trine which is countenanced by the feodal conſtitutions 
themſclves ? : but he was not allowed to ſell the whole 


| 4 Madox, Formul. Ang/. no. move item domino acquirenti ob- 

316. 319. 4279- Fringebat; idque jufſu aucteris. 

5 Gilb. Ten. 75. D' Argentre Antig. Conſuet. Brit. 

6 The ſame doftrine and the apud Dufreſne. i. 8 19, 820. 
ſame denomination prevailed in 7 Litt. F. 551. 5 5 
Bretagne 5 eſfeſftones in. juriſdic- Emptiones vel acquifitiones 
tionalibus non aliter apprehendi ſuas det cui magis welit. Terram 
Palle, quam per attournances et autem quay ei parentes dederunt, 
avirances, ut lapui ſeleut; cum on mit tat extra cognationem ſuam, 
 wajallus, ejurato prioris demini LL. Hen. I. c. 70. 

objequio et fide, novo ſe ſacramento 9 Feud. l. 2. ft. 39. 
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of his own acquirements, ſo as totally to diſinherit his | 
children, any more than he was at liberty to alierte.his 

| paternal eſtate o. Afterwards a man ſeems to have been 
at liberty to part with all his own acquiſitions, if h 

had previouſly purchaſed to him and his gn by name 4 

but, if his %gn were not ſpecihed in the purchaſe 
deed, he was empowered to aliene * : and alſo he might 
part with one-fourth of the inheritance of his anceſtors 
without the conſent of his heir *. By the great char- 
ter of Henry III 3, no ſubinfeudation was permitted 
of part of the land, unleſs ſufficient was left to anſwer 
the ſervices due to the ſuperior lord, which ſufficiency 
was probably interpreted to be one half or moiety of 
the land. But theſe reſtrictions were in general re- 
moved by the ſtatute of guia emptores 5, whereby all 
perſons, except the king's tenants in capite, were left at 
hberty to aliene all or any part of their lands at their 
own diſcretion ?. And even theſe teuants in capite, 
were by the ſtatute 1 Edw. III. c. 12. permitted to 
aliene, on paying a fine to the king . By the tem- 
porary ſtatutes 7 Hen. VII. c. 3. and 3 Hen. VIII. 
c. 4. all perſons attending the king in his wars were 
allowed to aliene their lands without licence, and were 
relieved from other feodal burthens, And, laſtly, theſe 
very fines for alienations were, in all caſes of freehold 
tenure, entirely aboliſhed by the ſtatute 12 Car. II. c. 
24. As to the power of charging lands with the debts 
of the owner, this was introduced fo early as ſtatute 
Weltm. 2. which * ſubjected a moiety of the :tenant's 
lands to executions, for debts recovered by law: as 
the <vhole of them was likewiſe ſubjected to be pawned 
in a ſtatute merchant by the flatute de mercatoribus, 

made the ſame year, and in a ſtatute ſtaple by ſtatute - 
27 Edw. III. e. 9. and in other ſimilar recognizances 
by ſtatute 23 Hen. VIII. c. 6. And, now, the whole 


of them is not only ſubje& to be pawned for the debts 
0 Si queſtum tantum habuerit law. Feud. l. 2. f. 48. 
is, qui partem terrae ſuae denare 2 Mirr. ibid. 

voluerit, tunc quidem hoc ei licet; Hen. 3. c. 32. 

fed non tetum queſtum, quia non lrymple of teuds. gg. 
Poteſt filium ſuum haeredem exhae- 13 Edw. I. c. 1. | 


redare. Glanvil. J. 7. c. 1. . See pag. 75. 94. 
: Mirr. c. 1. F. 3. This is 2 Inſt. 67. | 
Alo borrowed from the feodal 8s 13 Edw. I. c. 18. 
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of the & vyner, but likewiſe to-be abſolutely /old for the 
benefi. of trade and commerce by the ſeveral ſtatutes of 
barixruptcy. The reftraint of deviſing lands by will, ex- 
| Apt in ſome places by particular cuſtom, laſted longer; 
that not being totally removed, till the abolition of the 
military tenures. The doctrine of attornments conti- 
nued ſtill later than any of the reſt, and became ex- 
tremely troubleſome, though many methods were in- 
vented to evade them; till at laſt, they were made no 
longer neceſſary to complete the grant or conveyance, 
by ſtatute 4 & 5 Ann. c. 16. nor ſhall, by fta. 
tute 11 Geo. II. c. 19. the attornment of any 
tenant affect the poſſeſſion of apy lands, unleſs made 
with. conſent of the landlord, or to a mortgagee after 
the mortgage is forfeited, or by direction of a court 
of juſtice, nn 
In examining the nature of alienation, let us firſt in- 
quire, briefly, who may alicug and to ephom ; and then, 
more largely, how a man may aliene, or the ſeveral 
modes of conveyance. | | 
I. Who may aliene, and to whom: or, in other 
words, who is capable of conveying and who of pur- 
chafing. And herein we muſt conſider rather the in- 
capacity, than capacity, of the ſeveral parties: for all 
perſons in ion are prima facie capable both of con- 
veying and purchaſing, unleſs the law has laid them 
under any particular diſabilities. But, if a man has 
only in him the right of either poſſeſſion or property, 
he cannot convey it to any other, left pretended titles 
might be granted to great men, whereby juſtice might 
pe trodden down, and the weak oppreſſedꝰ. Yet re- 
verſions and veſted remainders may be granted; be- 
cauſe the poſſeſſion of the particular tenant is the poſſeſ· 
ſion of him in reverſion or remainder: but contingencies, 
and mere pgſſibilities, though they may be releaſed, or 
deviſed by will, or may paſs to the heir or executor, 
yet cannot (it hath been ſaid) be aſſigned to a ſtranger, 
unleſs coupled with fome preſent intereſt 9. 7 
Perſons attainted of treaſon, felony, and praemunire, 
are incapable of conveying, from the time of the offence 
committed, provided attainder follows : for ſuch con - 
9 Co. Litt. 214. Wms. 54. Stra. 132. 
© Sheppard's touchſtone. 238, 1 Co. Litt. 42. 
329. 322. 11 Mod, 152. 4 P. 1 
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veyance by them may tend to defeat the king of his 
forfeiture, or the lord of his eſcheat. But they may pur- 
chaſe for the benefit of the crown, or the lord of the fee, 
though they are diſabled to hold: the lands fo purchaſed, 
if after attainder, being ſubject to immediate forfeiture z 
if before, to eſcheat as well as forfeiture, according to 
the nature of the crime *. So alſo corporations, religi- 
ous or others, may purchaſe lands; yet, unleſs they have 


a licence to hold in mortmain, they cannot retain ſuch _ 


purchaſe; but it ſhall be forfeited to the lord of the fee. 
Idiots and perſons of nonſane memory, infants, aud 
perſons under dureſs, are not totally diſabled either to 
convey or purchaſe, but ſub modo only. For their convey- 
ances and purchaſes are voidable, but not actually void. 
The king indeed, on behalf of an idiot, may avoid his 
grants or other acts 3. But it hath been ſaid, that a 
non compos himſelf, though he be afterwards brought to 
a right mind, ſhall not be permitted to alledge his own 
inſanity in order to avoid ſuch grant: for chat no man 
ſhall be allowed to ſtultify himſelf, or plead his own 
diſability. The progreſs of this notion is ſomewhat cu- 
rious. In the time of Edward I. non compos was a ſufe 
ficient plea to avoid a man's own bond“: and there is 
a writ in the regiſter 5 for the alienor himſelf to reco- 
ver lands aliened by him during his infanity ; dum fuit 
non compos mentis ſuae, ut dicit, c. But under Edward 
III. a ſcruple began to ariſe, whether a man ſhould be per- 
mitted to blemi/b himſelf, by pleading his own inſanity * ; 
and, afterwards, a defendant in aſſiſe having pleaded a 
releaſe by the plaintiff ſince the laſt continuance, to which 
the plaintiff replied (ore tenus, as the manner then was) 
that he was out of his mind when he gave it, the court 
adjourned the aſſiſe; doubting, whether as the plaintiff 
vas ſane both then and at the commencement of the ſuit, 
he ſhould be permitted to plead an intermediate depriva- 
tion of reaſon z and the queſtion was aſked, how he came 
to remember the releaſe, if out of his ſenſes when he gave 
it. Under Henry VI. this way of reaſoning (that a 


2 Thid. 2. Scacch. 22 Edæo. I. (prefixed to May- | 
3 Ibid. 47. . nard's year-book Edw. II.) /. 2 3. 
Britton. c. 28. fol. 66. 6 5 Edw. III. 70. | 
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man ſhall not be allowed to diſable himſelf, by plead. 
ing his own incapacity, becauſe he cannot know what 
he did under ſuch a fituation) was ſeriouſly adopted by 
the judges in argument * ; upon a queſtion, whether the 
heir was barred of his right of entry by the feoffment 
of his inſane anceſtor. And from theſe looſe authori- 
ties, which Fitzherbert does not ſeruple to reject as be- 
ing contrary to reaſvn'9, the maxim that a man ſhall 
not ſtultify himſelf hath been handed down as ſettled 

law * : though later opinions, fecling the inconveni. 
ence of the rule, have in many points endeavoured to 

"reſtrain it *. And, clearly, the next heir, or other per- 
ſon intereſted, may, after the death of the idiot or nen 
© eompos, take advantage of his incapacity and avoid the 
grant. And fo too, if he purchaſes under this dif- 
ability, and does not afterwards upon recovering his 
| ſenſes agree to the purchaſe, his heir may either waive 
er accept the eſtate at his option 3, In like manner, 
an infant may waive ſuch purchaſe or conveyance, 
when he comes to full age; or, if he does not then 
actually agree to it, his heirs may waive it after him “. 
Perſons alſo, who purchaſe or convey under dureſs, 
may affirm or avoid ſuch tranſaction, whenever the du- 
reſs is ceaſed 5. For all theſe are under the protection 
of the law; which will not ſuffer them to be impoſed 
upon, through the imbecillity of their preſent condi- 
tion; ſo that their acts are only binding, in caſe they 
be afterwards agreed to, when ſuch imbecillity ceaſes. 
Yet the guardians or committees of a lunatic, by the 
ſtatute of 11 Geo. III. c. 20. are impowered to renew 
in his right, under the directions of the court of chan- 
cery, any leaſe for lives or years, and apply the profits 
of ſuch renewal for the benefit of ſuch lunatic, his 

heirs, or executors. | 

The caſe of a feme-covert is ſomewhat different. She 
may purchaſe an eſtate without the conſent of her huſ- 
band, and the conveyance is good during the coverture, 


9 F. N. B. 202. 2 Perkins. F. 21. 
itt. F. 405. Cro. Eliz. 398. 3 Co. Litt. 2. 
4 Rep. 123. Jenk. 40. < Thid. 
* Comb. 469. 3 Mod. 310, # 2 Inſt. 483. 5 Rep. 139- 
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till he avoids it. by ſome act declaring his diſſentꝰ. And, 
though he does nothing to avoid it, or even if he actu- 
ally conſents, the feme- covert herſelf may, after the 
death of her huſband, waive or difagree to the ſame: 
nay, even her heirs may waive it after her, if ſhe dies 
before her huſband, or if in her widowhood ſhe does 
nothing to expreſs her conſent or agreement ?. But 
the conveyance or other contract of a feme-covert (ex- 
cept by ſome matter of record) is abſolutely void, and 
not merely voidable* and therefore cannot be affirmed 
or made good by any ſubſequent agreement. | 
The caſe of an alien born is alſo peculiar. For he 
- may purchaſe any thing ; but after purchaſe he can 
hold nothing except a leaſe for era a houſe for con- 


venience of merchandize, in caſe he be an alien- friend: 
all other purchaſes (when found by an inqueſt of of- 
ſice) being immediately forfeited to the king?. 
Paapiſts, laſtly, and perſons profeſſing the popiſn re- 
ligion, and neglecting to take the oath preſcribed by 
ſtatute 18 Geo. III. c. 60. within the time limited for 
that purpoſe, are by ſtatute 11 & 12 W. III. c. . dif 


abled to purchaſe any lands, rents, or hereditaments; 
and all eſtates made to their uſe, or in truſt for them, 
are void o. — 75 | 
IT. We are next, but, principally, to inquire, how a ' 
man may aliene or convey ; which will lead us to con- 
ſider the ſeveral modes of conveyance. 5 
In conſequence of the admiſſion of property, or the 
giving a ſeparate right by the law of ſociety to thoſe 
things which by the law of nature were in common, 
there was neceſſarily ſome means to be deviſed, where» 
by that ſeparate right or excluſive property ſhould be 
originally acquired; which, we have more than once 
obſerved, was that of occupancy or firſt poſſeſſion. But 
this poſſeſſion, when once gained, was alſo neceſſarily 
to be continued; or elſe, upon one man's dereliction 
of the thing he had ſeiſed, it would again become 
common, and all thoſe miſchicfs and contentions would 
enſue, which property was introduced to prevent. - 


© Co. Litt, 3. 7 Bid. 9 Co. Litt. 2. 
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For this purpoſe therefore, of continuing the poſſeſſion, 
the municipal law has eſtabliſhed deſcents and alienation: : 
the former to continue the poſſeſſion in the heirs of the 
proprietor, after his involuntary dereliction of it by his 
death; the latter to continue it in thoſe perſons, to 
whom the proprietor, by his own voluntary act, ſhall 
chooſe to relinquiſh it in his life-time. A tranſlation, 
'or transfer, of property being thus admitted by law, 
it became neceſſary that this transfer ſhould be proper. 
ly evidenced: in order to prevent diſputes, either about 
the fact, as whether there was any transfer at all; or 
concerning the perſons, by whom and to whom it was 
transferred; or with regard to the ſubject matter, as 
what the thing transferred conſiſted of; or, laſtly, 
with relation to the mode and quality of the transfer, 
as for what period of time (or, in other words, for 
what eftate and intereſt) the conveyance was made. 
The legal evidences of this tranſlation of property are 
called the common afſurances of the Kingdom; whereby 
every man's eſtate is aſſured to him, and all controver- 
tes, doubts, and difficulties are either prevented or 
removed. : $4 5 
Theſe common aſſurances are of four kinds: 1. By 
matter in pats, or deed; which is an aſſurance tranſact- 
ed between two or more private perſons in pait, in the 
country; that is (according to the old common law) 
upon the very ſpot to be transferred. 2. By matter of 
record, or an aſſurance tranſacted only in the king's 
public courts of record. 3. By ſpecial cyfom, obtain- 
ing in ſome particular places, and relating only to ſome 
particular ſpecies of -property. Which three are ſuch 
as take effect during the life of the party conveying or 
aſſuring. 4. The fourth takes no effect, till after his 
death; and that is by deviſe, contained in his laſt will 
and teſtament. We-ſhall treat of each in its order. 
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CHAPTER THE TWENTIETH. 


or ALIENATION ET DEED. 


In treating of deeds I ſhall conſider, firſt, their ge- 
_ neral nature; and, next, the ſeveral ſorts or kinds of 
| deeds, with their reſpective incidents. And in explain- 
ing the former, I ſhall examine, firſt, what a deed is; 
ſecondly, it's requiſites ; and, thirdly, how it may be 
avoided. 10 | | ps 
I. Firſt then, a deed is a writing ſealed and deliver- 

ed by the parties. It is ſometimes called a charter, 
carta, from it's materials; but moſt uſually, when ap- 
plied to the tranſactions of private ſubjects, it is called 
a deed, in Latin fadum, zr tgexus, becauſe it is the 
moſt ſolemn and authentic act that a man can poſſibly 
perform, with relation to the diſpoſal of his property; 
and therefore a man ſhall al ways be gffepped by his own 
deed, or not permitted to aver or prove any thing in 
contradiction to what he has once ſo ſolemnly and deli- 
berately avowed *. If a deed be made by more parties 
than one, there ought to be regularly as many copies 
of it as there are parties, and each ſhould be cut or in- 
dented ret in acute angles inſtar dentium, like the 
teeth of a ſaw, but at preſent in a waving line) on the. 
top or fide, to tally or correſpond with the other; 
which deed, ſo made, is called an indenture, Former. 
ly, when deeds were more conciſe than at preſent, it 
was uſual to write both parts on the ſame piece of 
parchment, with ſome word or letters of the alphabet 
written between them ; through which the parchment 
was cut, either in a ſtrait or indented line, in ſuch a 
manner as to leave half the word on one part and half 
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on the n Deeds Hoo made were denominated 
by the canoniſts7; and with us chirographa 
| 22 *; the word cirographum or — 
being uſually that which is divided in making the 
indenture :. and. this cuſtom is ſtill a Moree, Fav 
out the indentures of a fine, whereof hereafter. But 
at length indenting only has come into, uſe, without 
cutting through any letters at all; and it ſeemsat pre. 
ſent to ſerve for little other purpoſe, than to give name 
to the ſpecies of the deed. When the ſeveral parts of 
an indenture are interchangeably executed by the ſeve- 
ral parties, that part or copy which is. executed by the 
grantor is uſually called the original, and the reſt are 
| counterparts + though of late it is moſt frequent for all 
the parties to execute every part; which renders them 
all originals. A deed made by one party only is not 
indented, but polled or ſhaved quite even; and therefore 
called a deed-pell, or a ſingle deed®.. | 
II. We are in the next place to conſider the requi- 
ſites of a deed. The firſt of which is, that there be 
| perſons able to contract and be contracted with, for 
the purpoſes intended by the deed; and alſo a thing, 
or ſubje& matter to be contracted for; all which mutt 
be expreſſed by ſufficient names. So as in every grant 
there muſt be a grantor, a grantee, and a thing granted; 
in every leaſe a leſſor, a leſſee, and a thing demiſed. 
Secondly; the deed muſt be founded upon good and 
ſufficient conſideration. Not upon an uſurious contractꝰ; 
nor upon fraud or colluſion, either to deceive purcha- 
ſors bona\fide *, or juſt and lawful: creditorsꝰ; any of 
which bad conſiderations will vacate the deed, and ſub- 
ʒject ſuch perſons, as put the ſame in ure, to forfeitures, 
and often to impriſonment. A deed alſo, or other 
ant, made without any conſideration, is, as it were, 
of no effect for it is conſtrued to inure, or to be ef- 
fectual, only to the uſe of the grantor himſelf . The 


3 Lyndew: I. 1. f. 10. c. 1. Stat. 13 Eliz. c. 8. 
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conſideration may be either a good or a valuable one. 
A good conſideration is ſuch as that of blood, or of 
natural love and affection, when a man grants an eſtate 
to a near relation; being founded on metives of gene- 
roſity, prudence, and natural duty; a valuable conſi- 
deration is ſuch as money, marriage, or the like, which 
the law eſteems an equivalent given for the grant; 
and is therefore founded in matives of juſtice. Deeds 
made upon good conſideration only, are conſidered aa 
merely voluntary, and are frequently ſet aſide in favour 
of creditors, and bena fide purchaſors. 925 
. Thirdly ;. the * muſt 2 e. or preſume 
printed, for it may in any character or any language; 
but it muſt be upon paper or parchment. For fie be 
written on ſtone, board, linen, leather, or the like, it 
is no deed. Wood or ſtone may be more durable, and 
linen leſs liable to raſures; but writing on paper or 
parchment unites in itſelf, more perfectly than any . 
other way, both thoſe deſirable qualities: for there is 
nothing elſe ſo durable, and at the ſame time ſo little 
liable to alteration ; nothing ſo ſecure from alteration, 
that is at the ſame time r mg _— _——_— | 
the regular ſtamps, impoſed on it by the ſeveral ſta- 
tutes for the 5 of the public revenue; elſe it can- 
ot be given in evidence. Formerly many convey- 
ances were made by parol, or word of mouth only, with- 
out writing ; but this giving a handle to a variety of 
frauds, the ſtatute 29 Car. II. c. 3. enacts, that no 
| leaſe eſtate· or intereſt in lands, tenements, or heredi- 
taments, made by livery of ſeiſin, or by parol only, 
(except leaſes, not exceeding three years from the 
making, and hereon the reſerved rent is at leaft two- 
thirds of the real value) fhall be looked upon as of 
greater force than a leaſe or eſtate at will; nor ſhall any 
aſſignment, grant, or ſurrender, of any intereſt in any 
freehold hereditaments be valid; unleſs in both caſes 
the ſame be put in writing, and ſigned by the party 
granting, or his agent lawfully authorized in writing. 
Fourthly; the matter written muſt be legally and or- 
derly ſet forth: that is, there muſt be words ſufficient 
to ſpecify the agreement and bind the parties: which 
M SH => 2 Co. Litt. 229. F. N. B. 122. 
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ſufficiency muſt be left to the courts of law to deter. 
mine. For it is not abſolutely neceſſary in law, to 
have all the formal parts that are uſually drawn out in 
deeds, ſo ai there be ſufficient words to declare clearly 
and legally the party's meaning. But, as theſe for- 
mal and orderly parts are calculated to convey that 
meaning in the cleareſt, diſtincteſt, and moſt effectual 
manner, and have been well conſidered and ſettled by 
the wiſdom of ſucceſſive ages, it 1s prudent not to de- 
part from them without good reaſon or urgent neceſ- 
_ ity ; and therefore I will here mention them in their 
uſual* order.. | | 
1. The premiſes may be uſed to ſet forth the number 
and names of the parties, with their additions or titles. 
They alſo contain the recital, if any, of ſuch deeds, 
reements, or matters of fact, as are neceſſary to ex- 
lain the reaſons upon which the preſent tranſaction is 
founded: and herein alſo is ſet down the conſideration 
upon which the deed is made. And then follows the 
certainty of the grantor, grantee, and thing granted*. - 
2, 3. Next come the habendum and tenendum . The 
office of the habendum is properly to determine what eſ- 
tate or intereſt is granted by the deed: though this may 
be performed, and ſometimes is performed, in the pre- 


miſes. In which caſe the habendum leſſen, en- 


large, explain, or qualify, but not totally contradict 
or be repugnant to, the eſtate granted in the premi- 
ſes. As if a grant be to A and the heirs of his bo- 
« dy,“ in the premiſes, habendum = to him and his 
« heirs for ever, or vice verſa; here A has an eſtate- 
tail, and a fee-fimple expectant thereon ?. But, had 
it been in the premiſes © to him and his heirs,” ha- 
bendum to him for life, the Babendum would be ut- 
terly void * ;, for an eſtate of inheritance is veſt- 
ed in him before the habendum comes, and ſhall 
not afterwards be taken away, or deveſted, by it. Ihe 
 tenendum and to hold,” is now of very little uſe, 
and is only kept in by cuſtom. It was ſometimes for- 


3 Co. Litt. 35. „ Co. Litt. 21. 2 Roll. Rep. 
4 Ihid. 6. 19. 23- Cro. Jac. 476. _ 
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merly uſed to ſignify the tenure, by which the eſtate 5 
granted was to be holden; viz. ©* tenendum per ſervitium 
« militare, in burgagio, in libero ſocagio, c.“ But, all 


theſe being now reduced to free and common ſocage, 


the tenure is never ſpecified. Before the ſtatute of 


quia emptores, 18 Edw. I. it was alſo ſometimes uſed to 


denote the lord of whom the land ſhould be holden : 
but that ſtatute directing all future purchaſors to hold, 


not of the immediate grantor, but of the chief lord of 


the fee, this uſe of the tenendum hath been alſo anti- 


quated z though for a long time after we find it men 
tioned in ancient charters, that the tenements ſhall be 
holden de capitalibus dominis feodi® 5 but, as this ex- 
preſſed nothing more than the ſtatute had already pro- 
vided for, it gradually grew out of uſe. | 


4. Next follow the terms of ſtipulation, if any, up- 


on which the grant is made: the firſt of which is the 
reddendum or reſervation, whereby the grantor doth 
create or reſerve ſome new thing to himſelf out of 
What he had before granted. As © rendering there- 
« fore yearly the ſum of ten ſhillings, or a pepper corn, 
or two ory ploughing, or the like. Under the 
pure feodal ſyſtem, this render, reditus, return, or rent, 


conſiſted in chivalry principally of military ſerviees; _ 
in villenage, of the moſt ſlaviſh offices; and in ſocage, 
it ufually conſiſts of money, though it may ſtill conſiſt | 


of ſervices, or of any other certain profit *. To make 


| by the deed, the reſervation muſt be to the grantors, 
- or ſome, or one of them, and not to any ſtranger to 
the deed *. But if it be of ancient ſervices or the like, 
_ annexed to the land, then the reſervation may be to 
the lord of the fees 1 575 
5. Another of the terms upon which a grant ma 

be made is a condition ; which is a clauſe of AR 
gency, on the happening of which the eſtate granted 
may be defeated; as © provided always, that if the 


* mortgagor ſhall pay the mortgagee 50ol. upon ſuch. 
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« a day, the whole eſtate granted ſhall determine ;” 
and the like 5. | 1 

6. Next may follow the clauſe of warranty ; where. 
by the grantor doth, for himſelf and his heirs, warrant 
and ſecure to the grantee the eſtate ſo granted. Dy 
the feodal conftitution, if the vaſal's title to enjoy the 
feud was diſputed, he might vouch, or call, the lord 
or donor, to warrant or inſure his gift; which if he 
| failed to do, and the vaſal was evicted, the lord was 
bound to give him another feud of equal value in re. 
compenſe . And ſo, by our ancient law, if before 
the ſtatute of guia emprores a man enfeoffed another in 
ſee, by the ſeodal verb dedi, to hold of himſelf and his 
keirs by certain ſervices; the law annexed a warranty 
to this grant, which bound the ſroffor and his heirs, 
to whom the ſervices (which were the conſideration 
and equivalent for the gift) were originally ſtipulated 
to be rendered ®, Or if a man and his anceſtors had 
immemoritly holden land of another aud his anceſtors 
by the ſervice of homage (which was called homage 
gunce/irel) this alfo bound the lord to warranty s; the 
homage bcing an evidence of ſuch a feodal grant. 
Aud, upon a fimilar principle, in caſe, after à parti- 
tion or exchange of lands of inheritance, either party 
or his heirs be evicted of his ſhare, the other and his 
heirs are bound to warranty , becauſe they enjoy the 
equivalent. And ſo, even at this day, upon a gift in 
tail or leaſe for life, rendering rent, the donor or leſ- 
ſor and his heirs (to whom the rent is payable) are 
bound to warrant the title. But ip a feoffment in 
. fee by the verb dedi, fince the ſtatute of guia emptores, 

the feoffor only is bound to the implied warranty, and 
not his heirs 2; becauſe it is a mere perſona! contract 
on the part of the feoffor, the tenure (and of courſe 
the antient ſervices) reſulting back to the ſuperior 
lord of the fee. And in other forms of alienation, 
gradually introduced ſince that ſtatute, no warranty 
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vhatſoever is implied * ; they bearing no ſort of ana- 
logy to the original feodal donation. And therefore' 
in fach caſes it became neceſſary to add an expreſs 
clauſe of warranty, to bind the grantor and his heirs; 
which is a kind of covenant real, and can only be 
ercated by the verb warrantizo or <varrant *% ' 
Theſe expreſs warranties were introduced, even 
prior to the ſtatute of quia emptores, in order to evade 
the ſtiictneſs of the feodal doctrine of non-alienation 
without the conſent of the heir. For, though he, at 
the death of his anceſtor, might have entered on any 
tenements that were aliened without his concurrence, 
yet, if a clauſe of warranty was added to the anceſtor's 
grant, this covenant deſcending upon the heir inſured 
the grantee ; not ſo much by confirming his title, as 
by obliging ſuch heir to yield him a recompenſe in 
lands of equal value: the law, in favour of alienations, 
ſuppoſing that no anceſtor would wamtonly diſinherit 
| Ins next of blood 5 3 and therefore preſuming that he 
had received a valuable conſideration, either in land, 
or in money which had purchaſed land, and that this 
equivalent deſcended to the heir together with the an- 
_ ceſtor's warranty. So that when either an anceſtor, 
being the rightful tenant of the freehold, conveyed the 
land to a ſtranger and his heirs, or releaſed the right in 
fee-fimple to one who was already in poſſeſſion, and ſu- 
peradded a warranty to his deed, it was held that ſuch 
warranty not only bound the warrantor himſelf to pro- 
te& and aſſure the title of the warrantee, but it alſo 
bound his heir: and this, whether that warranty was 
lineal, or collateral to the title of the land. Lineal 
warranty was where the heir derived, or might by poſ- 
ſibility have derived, his title to the land warranted, 
either from or through the anceſtor who made the war- 
ranty : as where a father, or an elder ſowin the life of 
the father, releaſed to the diſſeiſor of either themſelves 
or the grandfather, with warranty, this was lineal to 
the younger ſon ©. Collateral warranty was where the 
heir's title to the land neither was, nor could have been, 


— 


Co. Litt. 202; | .- $ Co. Litt. 273. 
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derived from the warranting anceſtor ; as where a 
younger brother releaſed to his father's diſſeiſor, with 
warranty, this was collateral to the elder brother“. 
But where the very conveyance, to which the war. 
ranty was annexed, immediately followed a diſſeiſin, 
or operated itſelf as ſuch (as, where a father tenant 
for years, with remainder to his ſon in fee, aliencd in 
fee-ſimple with warranty) this, being in it's original 
manifeſtly founded on the tort or wrong of the war. 
rantor himſelf, was called a warranty commenting by diſ- 
ſeiſin ; and, being too palpably injurious to be ſup- 
ported, was pot binding upon any Yor of ſuch torti- 
ous warrantor *, | „„ | | 
In both lineal and collateral warranty, the obliga- 
tion of the heir (in caſe the warrantee was evicted, to 
yield him other in their ſtead), was only on con- 
dition that he had other ſufficient lands by deſcent 
from the warranting anceſtor 9. But though, without 
aſſets, he was not bound to inſure the title of another, 
yet, in caſe of lineal warranty, whether aſſets deſcend- 
ed or not, the heir was perpetually barred from claim- 
ing the land himſelf ;. for, if he could ſucceed in ſuch 
claim, he would then gain aſſets by deſcent, (if he had 
them not before) and muſt fulfil the warranty of his 
anceſtor; and the ſame rule was with leſs juſtice 
adopted alſo in reſpe& of collateral warranties, which 
likewiſe (though no aſſets deſcended) barred the heir 
of the warrantor from claiming the land by any eol- 
lateral title; upon the preſumption of law that he 


might hereafter have aſſets by deſcent either from or 


through the ſame anceſtor. The inconvenience of this 
latter branch of the rule was felt very early, when te- 
nants by the curteſy took upon them to aliene their 
lands with warranty; which collateral warranty of the 
father deſcending upon his ſon (who was the heir of 
both his parents) barred him from claiming his mater- 
nal inheritance: to remedy which the ſtatute of Glou- 
ceſter, 6 Edw. I. c. 3. declared, that ſuch warranty 
ſhould be no bar to the ſon, unleſs aſſets deſcended 
from the father. It was afterwards attempted in 50 
itt. F. 505; 7079. 9 Co. Litt. 102. | 
3 Ibid, F. 698. 702, © Litt. F. 721, 712. 
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- Edw, III. to make the ſame proviſion univerſal, by 
enacting that no collateral warranty ſhoald be a bar, 
unleſs where aſſets deſcended from the ſame anceſtor * ; 
but it then proceeded not to effet. -However, by the 
ſtatute 11 Hen. VII. c. 20. notwithſtanding any alie- 
nation with warranty by tenant in dower, the heir of 
the huſband 18 not barred, though he be alſo beir to the 
wife. And by ſtatute 4 & 5 Ann. c. 16. all warran- 
ties by any tenant for life ſhall be void againſt thoſe 
in remainder or reverſion; and all collateral warranties 
by any anceſtor who has no eſtate of inheritance in poſ- 
ſeſſion ſhall be void againſt his heir. By the wording 
of which laſt ſtatute it ſhould ſeem, that the legiſla- 
ture meant to allow, that the collateral warranty of te. 
nant in tail in poſſeſſion, deſcending (though without 
aſſets) upon a remainder-man or reverſioner, ſhould ſtill 
bar the remaindet or reverſion. For though the judges, 
in expounding the ſtatute de donis, held that, by analo- 
to the ſtatute of Glouceſter, a lineal warranty by 
the tenant in tail without aſſets ſhould not bar the ifſue 
in tail, yet they held ſuch warranty with aſſets to be a 
. ſufficient bar“: which was therefore formerly men- 
tioned ? as one of the ways whereby an eftate-tail 
might be deſtroyed ; it being indeed nothing more in 
effect, than exchanging the lands entailed for others of 
equal value. They alſo held, that collateral warranty 
was not within the ſtatute de donis.; as that act was prin. 
cipally intended to prevent the tenant in tail from diſin- 
heriting his own ifſue: and therefore collateral war- 
ranty (though without aſſets Lwas allowed to be, as at 
common law, a ſufficient bar of the eſtate tail and all 
remainders and reverſions ex pectant thereon . And 
ſo it ſtill continues to be, notwithſtanding the ſtatute of 
queen Anne, if made by tenant in tail in poſſeſſion : 
who therefore may now, without the forms of a fine or 
recovery, in ſome caſes_make a good conveyance in fee- 
ſimple, by ſuperadding a warranty to his grant; 
which, if accompanied with aſſets, bars his own iſſue, _ 
and without them bars ſuch of his heirs as may be in 
remainder or reverſion. | 
x Co. Litt. „ 1 . | 
* Litt, 5. 712 Af. 293. y Co: Lit 374- 2 loft. 335. 


for the performance of the covenant ; which makes 
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7. After warranty uſually follow covenants, or con- 
ventions, which are clauſes of agreement contained in a 
deed, whereby either party may ſtipulate for the truth 
of certain facts, or may bind himſelf to perform, or 
give, ſomething to the other. Thus the grantor may 
covenant that he hath a right to convey ; or for the 
grantee's- quiet enjoyment ;z or the like; the grantee 
may covenant to pay his rent, or keep the premiſes in 
repair, c. If the covenantor covenants for himſelf 
and his heirs, it is then a covenant real, and deſcends 

upon the-heirs ; who are bound to perform it, provided 

they have aſſets by deſcent, but not an un if he 
covenants alſo for his executors and adminiſtrators, his 
perſonal aſſets, as well as lis real, are likewiſe pledged 
ſuch covenant a better ſecurity than any warranty. It 
is alſo in ſome reſpects a lets ſecurity, and therefore 
more benefictal to the grantor ; who uſually covenar!s 
only for the acts of himſelf and his anceſtors, whereas 
a general warranty exteads to all mankind. For which 
reaſons the covenant has in modern practice totally ſu- 
perſeded the other. | fp: 705 EN 

B. Laſtly, comes the concluſſon, which mentions the 
execution and date of the deed, or the time of it's be- 
ing given or executed, either expreſ:ly, or by reference 
to ſome day and year before-mentioned . Not but a 
deed 1s good, although it mention no date ; or hath a 
ſalſe date; or even f it hath an impoſſible date, as the 
| 75 05 of February ; provided the real day of it's being 

ted or given, that is delivered, can be proved 7. | 
I proceed row to the /i requiſite for making a good 


— | tecd ; the reading of it. This is neceſſary, wherever 


any of the parties defire it; and, if it be not done on his 
redueſt, the deed is void as to him. If he can, he 
mould read it himſelf; if he be blind or illiterate, ano- 

ther muſt read it to him. If it be read falſely, it will 
| be void; at leaſt for ſo much as js miſrecited: unleſs it 
be agreed by colluſion that the deed ſhall be read falſe, 
on purpoſe to make it void ; for in ſuch caſes it ſhall 
bind the fraudulent party *. | 


5 Append. No. II. $. 2. pag. viii. Co. Litt. 46. Dyer. 28. 
id. pag. x. 9. a8 9 2 Rep. 3. 9. 11 Rep. 27. 


0 — 


Ch. 20. | of Trixes. : 3 309 


Sixthly, it is requiſite that the pa ty, whoſe deed it 
is, ſhould ſeal, and now in moſt caſes I apprehend 
ſhould en it alſo. The uſe of ſeals, as a mark of au- 
thenticity to letters and other inſtruments in writing, 
is extremely antient. We read of it among the Jews 
and Perſians in the earlieſt and molt ſacred records of 
hiſtoryꝰ . And in the book of Jeremiah there is a very 
remarkable inſtance, not only of an atteſtation by ſeal, 
but alſo of the other uſual formalities attending a Jew- 
iſh purchaſe . In the civil law alſo*, ſeals were the 
evidence of truth; and were required, on the part of 
the witneſſes at leaſt; at the atteſtation of every teſta- 
ment. But in the times of our Saxon anceſtors, they 
were not much in uſe in England, For though fir Ed- 
ward Coke* relies on an inftance of king Edwin's mak- 
ing uſe of a ſeal about an huudred years before the 
conqueſt, yet it does not follow that this was the uſage 
among the whole ration: and perhaps the charter he 
mentzons may be of doubrful authority, from this ve 
_ eircumſtance, of being ſealed; fince we are aſſured by all 
our ancient hiſtorians, that ſealing was not then in com- 

mon uſe. The method of the Saxons was for ſuch as 
could write to ſubſcribe their names, and, whether they 
could write or not, to afhx the fign of the croſs: which 
cuſtom our illiterate vulgar do, for the moſt part, to this 
day keep up; by ſigning a croſs for their mark, when 
unable to write their names. And indeed this inability 
to write, · and therefore making a croſs in it's ſtead, is 
| honeſtly avowed by Caedwalla, a Saxon king, at the end 

of one of his charters*. In like manner, and for the ſame 
unſurmountable reaſon, the Normans, a brave but illite- 


9 1 Kings. c. 21. Daniel. c. open.“ c. 32. 

6. Eſther. c. 8. BY 1. 2. +4 2& 3. 

And I tought the field of 2 1 Inf. 7. EIT 
Hanameel, and weighed him 1 Propria manu pro igneran- 
the money, even ſeventeen ** tia /iterarum fignum ſancſae cru- 
_ ** ſhekels of filver. And I ſub- cis expreffi et ſul jcrizfi.”? Seld. 
** ſcribed the evidence, and ſeal- Far. Ang. J. 1. $ 42 And this | 
2 ed it and took witneſſes, and (according to Procopius) the em 
* weighed him the money, in peror Juſtin in the eaſt, and The- 
* the ballances. And I took the = odoric king of the Goths in Italy, 


evidence of the purchaſe, both had before authorized by their 


ing to the law and cuſtom, ability to write. 
and alſo that which was a 


chat which was ſealed accord- example, on account of their in- 
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Tate nation, at their firſt ſettlement in France, uſed the 
practice of ſealing only, without writing their names: 
which cuſtom continued, when learning made its way 
among them, though the reaſon for doing it had ceaſed; 
and hence the chait-r of Edward the confeſſor to Weſt. 
minſter-abbey, himſelf being brought up in Norman- 
dy, was witneſſed only by his ſeal, and is generally 
thought to be the oldeſt ſcaled charter of any authen- 
ticity in England. At the conqueſt, the Norman. 
lords brought over into this kingdom their own faſhi. 
ons; and introduced waxen ſeals only, inſtead of the 
Engliſh methods of writing their names, and ſigning 
with the ſign of the croſs *'. And in the reign of Ed. 
ward I. every freeman, and even ſuch of the more ſub- 
ſtantial villeins as were fit to be put upon juries, had 
their diſtin& particular ſeals *. The impreſlions of 
theſe ſeals were ſometimes a knight on horſeback, ſome- 
times other devices: but coats of arms were not intro- 


- duced into feals, nor indeed into any other uſe till 


about the reign of Richard the firſt, who brought them 
from the croiſade in the holy land ; where they were 
firſt invented and painted on the ſhields of the knights, 
to diſtinguiſh the variety of perſons of every chriſtian 
nation who reſorted thither, and who could not, when 
clad in complete ſteel, be otherwiſe known or aſcer- 
tained. | — e 
This neglect of ſigning, and reſting only upon the 
authenticity of ſeals, remained very long among us; for 
it was held in all our books that ſealing alone was ſuffi- 
cient to authenticate a deed: and ſo the common form 
of atteſting deeds, —** ſealed and delivered,” continues to 
this day; notwithſtanding the ſtatute 29 Car. II. c. 3. 
before- mentioned revives the Saxon cuſtom, and ex- 
preſsly directs the ſigning, in all grants of lands, and 
many other ſpecies of deeds: in which therefore ſigning 
ſeems to be now as neceſſary as ſealing, though it hath 
been ſometimes held that the one includes the other ?. 
A ſeventh requiſite to a good deed is that it be deli- 
vered, by the party himſelf or his certain attorney: 
14 Lamb. Archeion. 51. ram imprefſam mutant, modum- 
s * Normanni chirographorum ** gue ſeribendi Anglicum rejici- 
© confeftionem, cum crucibus aure= © unt. Ingulph. 
« is, aliiſque fignaculis ſaeris, in © Stat. Exon. 14 Edw. I. 
% Arglia firmari ſolitam, incae= 3 Lev. 1. Stra. 764 


Ch. 166 


which therefore is alſo expreſſed in the atteſtation ; 
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4 ſealed and delivered.” A deed takes effect only from 


this tradition or delivery; for if the date be falſe or 
impoſſible, the delivery aſcertains the time of it. And 
if another perſon ſeals the deed, yet if the party deli- 
vers it himſelf, he thereby adopts the ſealing *, and 
by a parity of reaſon the ſigning alſo, and makes them 
both his own. A delivery may be either abſolute, that 
is, to the party or grantee himſelf; or to a third per- 
ſon, to hold till ſome conditions be performed on the 
part of the grantee : in which laſt caſe it is not deli- 
vered as a deed, but as an eſcrow; that is, as a ſcrowl 
or writing, which is not to take effect as a deed till 
the conditions be performed; and then it is a deed to 
all intents and purpoſes ?. Fs 8 5 
The aft requiſite to the validity of a deed is the at- 
teflation, or execution of it in the preſence of witneſſes : 
though this is neceſſary, rather for preſerving the evi- 
dence, than for conſtituting the eſſence of the deed. 
Our modera deeds are in reality nothing more than an 
improvement or amplification of the brevia teftata men- 
tioned by the feodal writers*® ; which were written 
memorandums, introduced to perpetuate the tenor of 
the conveyance and inveſtiture, when grants by parol 

only became the foundation of frequent diſpute and 
uncertainty, To this end they regiſtered in the deed 
the perſons who aftended as ects, which was for- 
merly done without their ſigning their names (that not 
being always in their power) but they only heard the 
deed read; and then the clerk or ſcribe added their 
names, in a ſort of memorandum ; thus: hijs teflibus 
Johanne Moore, Jacobo Smith, et aliis ad hanc rem convo- 
 catis *,” This like all other folemn tranſactions, was 
originally done only coram paribus *, and frequently 
when aſſembled in the court baron, hundred, or coun- 
ty court ; which was then expreſſed in the atteſtation, 
teſte comitatu, hundredo, c. Afterwards the atteſtati- 
on of other witneſſes was allowed, the trial in caſe of a 


8 Perk. F. 130. . 2 Feud. I. 2. f. 32 | 
9 Co. Litt. 36. I Spelm. Gf. 228. Madox. 

5 0 Feud. FA FT. fo 4 · N For mul. no. 221. 322. 660. | 
Co. Litt. 7. Tc. Fn br te” 
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diſpute being ſtill reſerved- to the parerz with whom 
the witneſſes (if more than one) were aſſociated and 
joined in the verdict“: till that alſo was abrogated by 
the ſtatute of York, 12 Edw. II. ſt. 1. c. 2. And io 
this manner, with ſome ſuch clauſe of hizs reſtibus, are 
all old deeds and charters, particularly magna carta, wit. 
neſſed. And in the time of fir Edward Coke, creati. 
ons of nobility were ſtill witneſſed in the ſame manner*, 
But in the king's common charters, writs, or letters 
patent, the ile is now altered: for at preſent the 
A Ling is his own witneſs, and atteſts his letters patent 
: thus: zefte meipſe, witneſs ourſelf at Weſtminſter, 
| Sc.“ a form which was introduced by Richard the 
_ firſt ©, but not commonly uſed till about the beginning 
of the fifteenth century; nor the clauſe of Bit teftibus 
entirely diſcontinued till thereign of Henry the eighth ”, 
which was alſo the æra of diſcontinuing it in the deeds 
of Tubjects, learning being then revived, and the fa- 
culty of writing more general ; and therefore ever ſince 
that time the witneſſes have uſually ſubſcribed their at- 
teſtation, either at the bottom, or on the back of the 
—_—. ps Ng 
III. We are next to confider, how a deed may be 
* avoided, or rendered of no effect. And from what has 
been before laid down it will follow, that if a deed 
wants any of the effential requiſites before-mentioned; 
either, 1. Proper parties, and a proper ſubje matter: 
2. A good and ſufficient conſideration : 3. Writing, on 
Paper or parchment, duly ſtamped; 4. Sufficient and 
ä legal words, properly diſpoſed: 5. Reading, if deſired, 
| before the execution: 6. Sealing; and, by the ſtatute, 
in moſt caſes ſigning alſo : or, 7. Delivery; it is a void 
deed ab initio. It may alſo be avoided by matter ex pH 
fafo: as, 1. By raſure, interlining, or other alterati- 
on in any material part; unleſs a memorandum be made 
thereof at the time of the execution and atteſtation ?. 
2. By breaking off, or defacing the ſeal ®. 3. By de- 
livering it up to be cancelled; that is to have lines 


1 Co. Litt. 6. S 2unſt. 78. 

s 2 laſt. 77. 9 11 Rep. 27. 
s Madox. Formul. no. 515. 5 Rep. 23. 

7 Ibid. Diſſert. fol. 32+ i : 
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drawn over it in the form of lattice work or cancelli ; 
though the phraſe is now uſed figuratively for any 
manner of obliteration or defacing it. 4. By the diſa- 
cement of ſuch, whoſe. concurrence. is neceſſary, in 
order for the deed to ſtand: as the huſband, where a 
feme· covert is concerned; an infant, or perſon under 
dureſs, when thoſe diſabilities are removed; and the 
like. 5. By the judgment or decree of a court of ju- 
dicature. This was antiently the province of the court 
of ſtar chamber, and now of the chancery: when it 
appears that the deed was obtained by fraud, force, or 
other foul practice; or is proved to be an abſolute for- 
gery . In any of theſe caſes the deed may be avoid- . 
ed, either in part or totally, according as the cauſe of 
avoidance is more or leſs extenſive ex-. 7 

And, having thus explained the general nature of 
deeds, we are next to conſider their ſeveral ſpecies, 
together with their reſpeQive incidents. And herein 

I ſhall only examine the particulars of thoſe, which, 
from long practice and experience of their efficacy, 
are generally uſed in the alienation of real eſtates : for 
it would be tedious, nay infinite, to deſcant upon all 
the ſeveral inſtruments made uſe of in perſonal concerns, 
but which fall under our general definition of a deed ; 
that is, a writing ſealed and delivered. The former, 
being principally ſuch as ſerve to convey the property 
of lands and tenements from man to man, are com- 
. monly denominated conveyances ; which are either con- 
veyances at common law, or ſuch as receive their force 
and efficacy by virtue of the fatute of uſes. 

I. Of conveyances by the common law, Tome may 
be called original or primary conveyances; which are 
thoſe by means whereof the benefit or eſtate. is created 
or firſt ariſes: others are derivative, or ſecondary z 
whereby the benefit or eſtate, originally created, is 
enlarged, reſtrained, transferred, or extinguiſhed. 


| i Toth. numo. 24. 1 Vern. 348. 


7 ” 


vor. II. E e 


—"» 


| 314 The Ricurs Book II. 


Original conveyances are the following; 1. Feoff. 
ment; 2. Gift; 3. Grant; 4. Leaſe; 5. Exchange; 
6. Partition: derivative are, 7. Releaſe; 8. Con- 
firmation; 9. Surrender; 10. Aſſignment; 11. De. 
feazance. . 5 . | 
1. A feoffment, /-ofamentum, is a ſubſtantive derived 
from the verb, to enfeoff, feoffare or infeudare, to give 
one a feud ; and therefore feoffment is properly donalio 
eudi *, It is the moſt antient method of conveyance, 
the moſt ſolemn and public, and therefore the moſt 
eaſily remembered and proved. And it may properly 
be defined, the gift of any corporeal hereditament to 
another, HE that ſo gives, or enfeoffs, is called the 
 feoffor ; and the perſon enfeoffed is denominated the 
coffee. £2 
Ah. is plainly derived from, or is indeed itſelf the 
very mode of the antient feodal donation; for though 
it may be performed by the word, “ enfeoff”” or 
4 grant,“ yet the apteſt word of feoffment is, . 4% 
or dedi*,” And it is ſtill directed and governed by 
the ſame feodal rules; inſomuch that the principal rule 
relating to the extent and effect of the feodal grant, 
tenor oft qui legem dat feudo, is in other words 
become the maxim of our law with relation to feoff- 
ments, modus legem dat donations *. And therefore as 
in pure feodal donations the lord, from whom the 
feud moved, muſt expreſsly limit and declare the con- 
tinuance or quantity of eſtate which he meant to confer, 
ne quis r uam in donatione 
expreſſerit ;“ ſo, if one grants by feoffment lands or 
tenements to another, and limits or expreſſes no eſtate, 
the grantee (due ceremonies of law being performed) 
| hath barely an eſtate for life *. For, as the perſo - 
nal abilities of the feoffee were originally preſumed to 
de the immediate or principal inducements to the fe- 
offment, the feoffee's eſtate ought to be confined | 
to his perſon and ſubſiſt only for his life; unleſs the 


2 Co, Litt. q. s 8. 108. 
3 Ibid. i. C Co Litt. 42. 
4 Wright. 21. | 
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feoffor, by expreſs proviſion in the creation and con- 
ſlitution of the eſtate, hath given it a longer continu- 

ance, Theſe expreſs proviſions are indeed generally 

made ; for this was for ages the only conveyance, 
whereby our anceſtors were wont to create an eſtate 

in fee-ſimple 7, by giving the land to the feoffee, to 

hold to him and his heirs for ever; though it ſerves 

ually well to convey any other eſtate or freehold *. 

-But by the mere words of the deed the feoffment is 
by no means perfected, there remains a very material 
ceremony to be performed, called {very . ſciſin; with- 
out which the feoffee has but a mere eſtate at will o. 
This livery of ſeifin is no other than the pure feodal 
inveſtiture, or delivery of corporal poſſeſſion of the land 4 

or tenement ;z which was held abſolutely neceflary to DR 
complete the donation. © Nam feudum fine inveſtitura 
« nullo modo conſtitui potuit and an eftate was then 
only perfect, when, as the author of Fleta expreſſes it 
in our law, © fit juris et ſeiſinae conjunctio 225 

Inveſtitures, in their original riſe, were probably 

intended to demonſtrate in conquered countries the ac- 
tual poſſeſſion of the lord; and that he did not grant 
a bare litigious right, which the ſoldier was ill quali- 
fied to Ates but a peaceable and firm poſſeſſion. 
And at. a time when writing was ſeldom practiſed, a 
mere oral gift, at a diſtance from the ſpot that was 
given, was not likely to be either long or accurately 
retained in the memory of by-ſtanders, who were very 
little intereſted in the grant. Afterwards they were 
retained as a public and notorious act, that the coan- 
try might take notice of and teſtify the transfer of the 
eſtate : and that ſuch, as claimed title by other means, 
might know sgainſt whom to bring their actions. 

In all well-governed nations, fome notoriety of this 
kind has been ever held requiſite, in order to acquire 
and aſcertain the property of lands. In the Roman 
law plenum dominium was not ſaid to ſubſiſt, unleſs 


7 See Appendix, No. I. „ Wight. 3. 
1 Co. Lt. g. 121333 
Litt. F. 66. | | : 


— WEL 


316 = RiGnTs \ Boox It 


* 

where a man had both the right and the corporal poſſc/- 
an; which poſſeſſion could not be acquired without 
both an actual intention to poſſeſs, and an actual ſei. 
ſin, or entry into the premiſes, or part of them, in the 
name of the whole . And even in eceleſiaſtical pro- 
motions, where the frechold paſſes to the perſon pro- 
moted, corporal poſſeſſion is required at this day, to 
veſt the property completely in the new proprietor ; 
who, according to the diſtinction of the canoniſts 3, 
acquires the jus ad rem, or inchoate and imperfect 
rigit, by nomination and inſtitution ; but not the jus 
in re, or complete and full right, unleſs by corporal 
poſicſſion. Therefore in digmties poſſeſſion is given 
by iuſtallment; in rectories and vicarages by induc- 
tion, without which no temporal rights accrue to the 
miniſter, though every eccleſiaſtical power is veſted in 
him by inſtitution. & alſo even in deſcents of lands 
by our law, which are caſt on the heir by act of the 
law itſelf, the heir has not plenum dominium, or full 
and complete ownerſhip, till he has made an actual 
corporal entry into the lands: for if he dies before 
ny made, his heir ſhall not be entitled to take the 
poſſeſſion, but the heir of the perſon who was laſt ac- 
tually ſeiſed . It is not therefore only a mere right 
to enter, but the actual entry, that makes a man com- 
plete owner ; ſo as to tranſmit the inheritance to his 

own heirs: non jus, ſed ſeifina, facit ſtipitem *. 

Yet, the corporal tradition of lands being ſome- 
times inconvenient, a ſymbolical delivery of poſſeſſion 
was in many caſes antiently allowed; by transferring 
ſomething near at hand, in the preſence of credible 
witneſſes, which by agreement ſhould ſerve to repre- 

= ſent the very thing deſigned to be conveyed; and an 
4 occupancy of this ſign or ſymbol was permitted aa 
equivalent to occupancy of the land itſelf. Among 


, Van afiſcimur paſſaſionem ¶ Ef. 41, 2, 3.) And again: 
| corfore et anmmoz neque fer ſe traditicnibus dominia rerum, rn 
cor ore, neque per ſe animo. Non nudis pattis, transferuntur. (Cod. 
autem ita accipiendum eft, ut E 2, 3. 20.) 
fundum poffidere velit, omnes glebas 3 Decretal. J. 3. f. 4, c. 40. 
circumambulet; ſed ſufficit quam-— 4 See pag. 212. 230, 231. 
libet pariem 45 undi intreire. 3 Flet. J. 6. c. K. 8 2, 6 
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the Jews we find the evidence of a purchaſe thus de- 
fined in the book of Ruth © : © now this was the man- 
« ner in former time in Iſrael, concerning redeeming 
« and concerning changing, for to confirm all things: 
« a man plucked off his ſhoe, and gave it to his neigh- 
« hour ; and this was a teſtimony in Iſrael.” Among 
the ancient Goths and Swedes, contracts for the ſale 
of lands were made in the preſence of witneſſes who 
extended the cloak of the buyer, while the ſeller caft 
a clod of the land into it, in order to give poſſeſſion; 
and a ſtaff or wand was alſo delivered from the vendor 
to the vendee, which paſſed through the hands of tlie 
witneſſes 7. With our Saxon anceſtors he delivery 
of a turf was a neceſſary ſolemnity, to eſtabfiſh the con- 
veyance of lands *. And, to this day, the convey- 
ance of our copyhold eſtates is uſually made from the 
ſeller to the lord or his ſteward by delivety of a rod or 
verge, and then from the lord to the purchaſor by 
re-dclivery of the ſame, in the preſence of a jury of 
tenants, | | ; ; 
Conveyances in writing were the laſt and moſt re- 
fined improvement. The mere delivery of poſſeſſion, 
either actual or ſymbolical, depending on the ocular 
teſtimony and remembrance of the witnefles, was La- 
ble to be forgotten or miſrepreſented, and became fre- 
quently incapable of proof. Beſides, the new occaſi- 
ons and neceſſities, introduced by the advancement of 
commerce, required means to be devifed of charging 
and 1incumbering eſtates, and of making them liable to 
a multitude of conditions and minute deſignations for 
the purpoſes of raiſing money, without an abſolute 
fale of the land z and ſometimes the like proceedings 
were found uſeful in order to make a decent and com- 
petent proviſion for the numerous branches of a fami- 
ly, and for other domeſtic views. None of which 
eould be effected by a mere, ſimple, corporal transfer 


of the foil from one man to another, which was 


principally calculated for conveying an abſolute unli- 
mited dominion. Written deeds were therefore in- 


6. Ch. 4. 4; 7. : l. 2. (. 4. l | ; 7 
| 7 Stiernliook. de jure _ s Hickes Diſſert. Fpiftolar. 85. 
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troduced, in order to ſpecify and perpetuate the pecu- 
Rar purpoſes of the party who conveyed: yet ſtill, for 
a very long ſeries of years, they were never made uſe of, 
but in company with the more ancient and notorious 
method of transfer, by delivery of corporal poſſeſſion. 
Livery of ſeiſin, by the common law, is neceſſary to 
be made upon every grant of an eſtate of freehold in 
hereditaments corporeal, whether of inheritance or for 
life only. In hereditaments incorporeal it is impoſſi. 
ble to be made; for they are not the object of the ſen- 
| ſes; and in leaſes for years, or other chattel intereſts, 
it is not neceſſary. - In leaſes for years indeed an ac- 
tual entry is neceſſary, to veſt the eſtate in the leſſee: 
for the bare leaſe gives him only a right to cuter, which 
is called his intereſt in the term, or intereſſe termini : 
and, when he enters in purſuance of that right, he is 
then and not before in poſſeſſion of his term, and com- 
tenant for years?. This entry by the tenant 
imſelf ſerves the purpoſe of notoriety, as well as li- 
very of ſeiſin from the grantor could have done; which 
it would have been improper to have given in this caſe, 
becauſe that ſolemaity is appropriated to the convey- 
ance of a frechold. And this is one reaſon why free- 
holds cannot be made to commence in futuro, becauſe 
they cannot (at the common law) be made but by li- 
very of feifin ; which livery, being an actual manual 
tradition of the land, muſt take effect in praeſenti, or 
not at all . | | 
On the creation of a freehold remainder, at one and 
the ſame time with a particular eſtate for years, we 
"have before ſeen that at the common law livery mutt 
be made to the particular tenant *, But if ſuch a re- 
mainder be created afterwards, expectant on a leaſe 
for years now in being, the livery muſt not be made 
to the leſſee for years, for then it operates nothing; 
nam quod ſemel meum ęſt, amplius meum efſe non po- 
1e; but it muſt be made to the remainder-man 


himſelf, by conſent of the leſſee for years: for with- 


1 Co. Litt. 46. u pag. 170. 
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out his conſent no livery of the poſſeſſion can be gi- 
ven ;; partly becauſe ſuch forcible livery would be an 
ejectment of the tenant from his term, and partly for 
the reaſons before given * for introducing the do&rine 
of attornments. : | | 
Livery of ſeiſin is either in deed, or in /aw. Livery 

in deed is thus performed. The feoffor, leſſor, or his 
attorney, together with the feoffee, leſſee, or his at- 
torney, (for this may as effectually be done, by de- 
puty or attorney, as by the principals themſelves in 
perſon) come to the land, or to the houſe; and there, 
in the preſence of witneſſes, declare the contents of the 
 feoffment or leaſe, on which livery is to be made. And 
then the feoffor, if it be of land, doth deliver to the 
feoffee, all other perſons being out of the ground, a 
clod or turf, or a twig or bough there growing, with 
words to this effect; I deliver theſe to you in the 
« name of ſeiſin of all the lands and tenements 
« contained in this deed.” But if it be of a houſe, 
the feoffor muſt take the ring, or latch of the door, 
the houſe being quite empty, and deliver it to the fe- 
_ offee in the ſame form; and then the feoffee muſt en- 
ter alone, and ſhut to the door, and then open it, and 
let in the others . If the conveyance. or feoffment be 
of divers lands, 'ying ſcattered in one and the ſame 
county, then ia the feoffor's poſſeſſion, livery of ſeiſin 
of any parcel, in the name of the reſt, ſufficeth for 
all“; but if they be in ſeveral counties, there muſt be 
as many liveries as there are counties. For, if the ti- 
tle to theſe lands comes to be diſputed, there muſt be 
as many trials as there are counties, and the jury of 
one county are no judges of the notoriety of a fact in 
another. Beſides, antiently this ſeiſin was obliged to 
be delivered coram paribus de vicineto, before the peers 
or freeholders · of the neighbourhood, who atteſted ſuch 
delivery in the body or on the back of the deed; ac- 
cording to the rule of the feodal law, pares debent in- 
tereffe inveſliturae feudi, et non ali; for which this rea- 


Co. Litt. 48. | 6 Lin. & 474. 2 
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ſon is expreſsly given ; becauſe the peers or vaſals of 
the lord, being bound by their oath of fealty, will 
take care that no fraud be committed to his prejudice, - 
which ſtrangers might be apt to connive at. And 
though afterwards, the ocular atteſtation of the pare; 
was held unneceſlary, and livery might be made before 
any credible witnefles, yet the trial, in caſe it was diſ- 
puted, (like that of all other atteſtations *) was ſill 
reſerved to the pares or jury of the county 9. Allo, if 
the lands be out on Icaſe, though all he in the ſame 
county, there mult. be as many liveries as there are 
| tenants: becauſe no livery can be made in this caſe, 
but by the conſent of the particular tenant; and the 
conſent of one will not bind the reſt ®.. And in all 
theſe caſes it is prudent, and uſual, to endorſe the li. 
very of ſeiſin on the back of the deed, ſpecifying the 
manner, place, and time of making it ; together with 
the names of the- witneſſes *. Aud thus much for li- 

very in deed. | e 

Livery in /awv is where the ſame is not made on the 
land, but in /ight of it only; the feoffor ſaying to the 
feoffee, 1 give you yonder land, enter and take poſ- 
„ ſeſſion.“ Hcre, if the feoffee enters during the-life 
of the feoffor, it is a good hvery, but not otherwiſe; 
unleſs he dares not enter, through fear of hz life or 
bodily harm: aud theu his continual claim, made 
early, in due form of law, as near as poſſible to the 
heads „ will ſuffice without an entry 3, Tins hvery in 
law cannot however be given or received by attorney, 
but only by the parties themſelves “. ET 

2. The conveyance by gift, donatio, is properly ap- 

plied to the creation of an eſtate-tail, as feoffment is 
to that of an eitate in fee, and leaſe to that of an 
eſtate for life or years. It differs in nothing from a 
ſeoſfment, but in the nature of the eſtate paſſing by 
it: for the operative words of conveyance in this caſe 
are do or dedis; and gifts in tail are equally imperfect 
without livery of ſeiſiu, as feoſſments in tee-limple®. - 


8 See pag. 311. 3 Co. Litt. 48. 
9 Gib. 10. 35. .. 
© Dyer. 18. 5 Weſt. Symbol. 256. 
= See Appendix. No. I. 4 Uu. & 5 
2 Litt. 5. 421, Cc. | 
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And this is the only diſtinction that Littleton ſeems 
to take, when he ſays ?, © it is to be underſtood that 
« there is feoffor and feoffee, donor and donee, leſſor 
sand leſſee; vis. feoffor is applied to a feoffment 
in fee-fimple, donor to a gift in tail, and leffor to a 
leaſe for life, or for years, or at will. In common 
acceptation gifts are — confounded with the 
next ſpecies of deeds: which are, 1 
3. Grants, coriceffrones ; the regular method by the 
common law of transferring the property of incorporeal 
hereditaments, or ſuch things whereof no livery can 
be had ?. For which reaſon all corporeal heredita- 
ments, as lands and houſes, are ſaid to lie in /zwery ; 
and the others, as advowſons, commons, rents, rever- 
ſions, Cc. to lie in grant9. And the reaſon is given 
by Bracton : * traditio, or livery, nibil aliud g quam 
« rei corporalit de perſona in perſonam, de manu in ma- 
« num, tranſlatio aut in poſſeſſionem inductio; ſed res in- 
« corporales, quae ſunt ipſum jus rei vel corpori inhaerens, 
« traditionem non patiuntur. Theſe therefore paſs. 
merely by the delivery of -the deed. And in ſignio- 
ries, or reverſions of lands, ſuch grant, together 
with the attornment of the tenant (while attornments 
were requiſite) were held to be of equal notoriety . 
with, and therefore equivalent to, a feoffment and li- 
very of lands in immediate poſſeſſion. It therefore 
differs but little from a feoffment, except in it's ſub- 
ject matter: for the operative words therein com- 
monly uſed are dedi et concęſſi, “ have given and 
66 granted.“ * 0 . ; 
4. A leaſe is properly a conveyance of any lands or 
tenements (uſually in conſideration of rent or other 
annual recompenſe) made for life, for years, or at 
will, but always for a /%% time than the leffor hath in 
the premiſes ; for if it be for the whole intereſt, it is 
more properly an aſſignment than a leaſe. The uſual 
words of operation in it are, © demiſe, grant, and to 
farm let; dimiſi, conceſſh, et ad firmam tradidi.” 
Farm, or feorme, is an ,old Saxon word ſignifying 


T4 gn? | gn bid. — 
s Co. Litt. 9. . a. c. 8. 
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porations aggregate might have made what eſtates they 
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roviſions : and it came t6 be uſed inſtead of rent or 
render, becauſe anciently the greater part of rents 
were reſerved in proviſions; in corn, in poultry, and 
the like; till the uſe of money became more frequent. 
So that a farmer, firmarius, was one who held his 
lands upon payment of a rent or feorme- though at 


_ preſent, by a gradual departure from the original 


ſenſe, the word farm is brought to fignify the very 
eſtate or lands ſo held upon farm or rent. By this 


. . _ conveyance an eſtate for life, for years, or at will, 


may be created, either in corporeal or incorporeal he. 
reditaments ; though livery of ſeifin is indeed inci- 
dent and neceſſary to one ſpecies of leaſes, wiz. 
leaſes for life of corporeal hereditaments ; but to no 
other. | | | . 

Whatever reſtriction, by the ſeverity of the feodal 
law, might in times of very high antiquity be obſerved 
with regard to leaſes; yet by the common law, as it 
has ſtood for many centuries, all perſons ſeiſed of any 
eſtate might let leaſes to endure '® long as their own 


| intereſt laſted, but no _ Therefore tenant in 


fee-fimple might let leaſes of any duration ; for he hath 
the whole intereſt : but tenant in tail, or tenant for 
life, could make no leaſes which ſhould bind the iſſue 
in tail or reverſioner; nor could a huſband, ſeiſed jure 

-wxoris, - make a firm or valid leaſe for any longer term 
than the joint lives of himſelf and his wife, for then 
his intereft expired. Yet ſome tenants for life, where 


the y was in abeyance, might (with the con- 


currence of ſuch as have the guardianſhip of the fee) 
make leaſes of.equal duration with thoſe granted by 
tenants in fee- ſimple, ſuch as parſons and vicars with 
conſent of the patron and ordinary *. 80 alſo biſhops, 
and deans, and ſuch other ſole eccleſiaſtical corporati- 
ons as are ſeifed of the. fee-ſimple of lands in their 
corporate right, might, with the concurrence and 
confirmation of ſuch perſons as the law requires, have. 
made leaſes for years, or for life, eſtates in tail, or 
ia fee, without any limitation or control. And cor- 


— 
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pleaſed, ' without the confirmation of any other perſon 
-whatſoever.  Wheteas now, by ſeveral ſtatutes, this 


power where it was unreaſonable, and might be made 
an ill uſe of, is reſtrained ; and, where in the other 


caſes the reſtraint by the common law ſeemed too 


hard, it is in ſome meaſure removed. The former ſta- 


tutes are called the reffraining, the latter the enabling 
ſtatute, We will take a view of them all, ip order of 


time. 


And, firſt, the enabling ſtatute, 32 Hen. VIII. e. 


28. empowers three manner of perſons to make leaſes, 


to endure for three lives or one and twenty years, 
which could not do ſo before. As firit, tenant in tail 
may by ſuch leaſes bind his iſſue in tail, but not thoſe 


in remainder or reverſion. Secondly, a huſband ſeiſed 
in right of his wife, in fee-ſimple or fee tail, provided 


the wife joins in ſuch leaſe, may bind her and her heirs 
thereby. Laſtly, all perſons ſeiſed of an eſtate of fee. 
ſimple in right of their churches, which extends not 
to parſons and vicars, may (without the concurrence 
of any other perſon) bind their ſucceſſors. But then 
there muſt many requiſites be obſerved, which the ſta- 


tute ſpecifies, otherwiſe ſuch leaſes are not binding 3, 


1. The leaſe muſt be by indenture ; and not by deed 


poll, or by parol. 2. It muſt begin from the making, 


or day of the making, and not at any greater diſtance 


ol time. 3. If there be any old leaſe in being, it muſt 
de firſt abſolutely ſurrendered, or be within a year of 


_ Expiring. 4. It muſt be either for twenty-one years, 
or three lives; and not for both. 5. It muſt not ex- 


ceed the term of three lives, or twenty-one years, but 


may be for a ſhorter term. 6. It muſt be of corporeal 
hereditaments, and not of ſuch things as lie merely in 
grant; for no rent can be reſerved thereout by the 
common law, as the leſſor cannot reſort to them to 


diſtrein . 7. It muſt be of lands and tenements moſt 


8 3 Co. Litt. 4 ; 
1 But now by the ſtatute 5 and the ſucceſſor ſhall be entitled 
Geo. IH. c. 17. a leaſe of tithes or to recover the rent by an action 
other eal hereditaments, of debt, which (in caſe oi a free- 
alone, may be granted by any hold leaſe) he could not have 
diſnop or any ſuch eccleſiaſtical brought at the common law. 


\ 


or eleemoſynary corporation, 


* 


* 


* 
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commonly letten for twenty years paſt ; ſo that if they 


had ten let for above half the time (or eleven years 


out of the twenty) either for life, for years, at will, 
or by copy of court roll, it is ſufficient. 8. The moſt 
uſual and cuſtomary feorm or rent, for twenty years 
8 muſt be reſerved yearly on ſuch leaſe. 9. Such 
eaſes muſt not be made without impeachment of 
waſte. Theſe are the guards, impoſed by the ſtatute 
(hich was avowedly made for the ſecurity of farm. 
ers aud the conſequent improvement of tillage) to 
prevent unreaſonable abuſes, in prejudice of the iſſue, 
the wife, or the ſucceſſor, of the reaſonable indulgence 
here given. ; 
Next follows, in order of time, the diſabling or re- 
ning ſtatute, 1 Eliz. c. 19. (made entirely for the 
benefit of the ſucceſſor) which enacts, that all grants 
by archbiſhops and biſhops (which include even thoſe 
confirmed by the dean and chapter; the which, how- 
ever long or unreaſonable, were good at common law) 
other than for the term of one and twenty years or 
three lives from the making, or without reſerving the 
uſual rent, ſhall be void. Concurrent leaſes, if con- 
firmed by the dean and chapter, are held to be within 
the exception of this ſtatute, and therefore valid; pro- 
« vided they do not exceed (together with the leaſe in 
being) the term permitted by the act). But, by a 
ſaving expreſsly made, this ſtatute of 1 Eliz. did not 
extend to grants made by any biſhop to the crown ; 
by which means queen Elizabeth procured many fair 
poſſeſſions to be made over to her by the prelates, ei- 
ther for her own uſe, or with intent to be granted 
out again to her favourites, whom ſhe thus gratified 
without any expenſe to herſelf. To prevent which * 
for the future, the ſtatute 1 Jac. I. c. 3. extends the 
prohibition to grants and leaſes made to the king, a 
well as to any of his ſubjects. fav | 
Next comes the ftatute 13 Eliz. c. 10. explained 
and enforced by the ſtatutes 14 Eliz. c. 11. & 14 
18 Eliz. c. 11. and 43 Eliz. c. 29. which, extend 
the reſtrictions, laid by the laſt mentioned Faroe on 


5 Co. Litt. 45. 11 Rep. 3. 
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biſhops, to certain other inferior corporations, both 
ſole and aggregate. From laying all which together 
| we may collect, that all colleges, cathedrals, and other 
eccleſiaſtical, or eleemoſynary corporations, and all 
parſons and vicars, are reſtrained from making any 
leaſes'of their lands, unleſs under the following regu- 
lations: 1. They muſt not exceed twenty-one years, 
or three lives, from the making. 2. The accuſtomed 
rent, or more, muſt be yearly reſerved thereon. 3. 
Houſes in corporations, or market towns, may be let 
for forty years ; provided they be not the manſion- 
houſes of the leſſors, nor have above ten acres of 
ground belonging to them ; and provided the leſſee 
be bound to keep them in repair : and they may alſo 
be aliened in fee-fimple for lands of equal value in re- 
compenſe. 4. Where there is an old leaſe in being, 
no concurrent leaſe ſhall be made, unleſs where the 
old one will expire within three years. 5. No leaſe 
(by the equity of the ſtatute) ſhall be made without 
impeachment of waſte . 6. All bonds and covenants 
tending to fruſtrate the proviſions of the ſtatutes of 
13 & 18 Eliz. ſhall be void. | „ 
Concerning theſe reſtrictive ſtatutes there are two 
obſervations to be made. Firſt, that they do not, bx, 
any conſtruction, enable any perſons to make ſuch 
leaſes as they were by common law diſabled to make. 
Therefore a parſon, or vicar, though he is reſtrained 
from making longer leaſes than for twenty-one years 
or three lives, even with the conſent of patron and or- 
dinary, yet is not enabled to make any leaſe at all, ſo 
as to bind his ſucceſſor, without obtaining ſuch con- 
ſent 5, Secondly, that though leaſes contrary to theſe 
acts are declared void, yet they are good againſt the 
leffor during his life, if he be a ſole corporation; and 
are alſo good againſt an aggregate corporation ſo long 
as the head of it lives, who is preſumed to be the moſt 
concerned in intereſt. For the act was intended for 
the benefit of the ſucceſſor only; and no man ſhall 
make an advantage of his own wrong ?. | 
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T There is yet another reſtriction with regard to col. 
lege leaſes, by ſtatute 18 Eliz. ch. 6. which direct, 
that one third of the old rent, then paid, ſhould for 
the future be reſerved in wheat or malt, reſerving a 
3 of wheat for each 6s. 84. or a quarter of malt 
for every 5s. or that the leſſees ſhould pay or the ſame. 
according to the price that wheat and malt ſhould be 
fold for, in the market next adjoining to the reſpec. 
tive colleges, on the market-day before the rent be. 
comes due. This is ſaid ® to have been an invention 
of lord treaſurer Burleigh, and fir Thomas Smith, 
then principal ſecretary of ſtate ; who, obſerving how 
eatly the value of money had ſunk, and the price of 
all proviſions riſen, by the quantity of bullion import- 
ed from the new. found Indices, (which effects were 
+ ikely to increaſe to a greater degree) deviſed this 
method for upholding the revenues of colleges. Their 
- foreſight and penetration has in this reſpe& been very 
apparent: for, though the rent fo reſerved in corn 
was at firſt but one third of the old rent, or half of 
* what was ſtill reſerved in money, yet now the propor- 
tion is nearly inverted ; and the money ariſing from 
corn rents is, communibus annis, almoſt double to the 
rents reſerved in money, | 
Ihe leaſes of beneficed clergymen are farther re- 
trained, in caſe of their non-refidence, by ſtatutes 
13 Eliz.-c. 20. 14 Eliz. c. 11. 18 Eliz. c. 11. aud 
43 Eliz. c. 9. which direct, that if any beneficed 
- clergyman be abſent from his cure above fourſcore 
days in any one year, he ſhall not only forfeit one year's 
profit of his benefice, to be diſtributed among the poor 
of the pariſh ; but that all leaſes made by him, of the 
profits of ſuch benefice, and all covenaits and 
agreements of like nature, ſhall ceaſe and be void: 
except in the caſe of licenſed pluraliſts, who are al. 
lowed to demiſe the living, on which they are non- 
feſident, to their curates only; provided ſuch cu- 
rates do not abſent themſelves above forty days i: 


- 
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any one year. And thus much for leaſes, with their 

ſeveral enlargements and reſtrictions | 

g. An exchange is a mutual grant of equal intereſts, 
the one in conſideration of the other. The word © ex- 

- change” is ſo individually requiſite and appropriated 
by law to this caſe, that it cannot be ſupplied by any 
other word or expreſſed by any circumlocution *. - The 
eſtates exchanged muſt be equal in quantity 3 ; not of 
value, for that is immaterial, but of intereſt; as fee- 
ſimple for fee-ſimple, a leaſe for twenty years for a 
leaſe for twenty years, and the like. And the ex- 
ohange may be of things thar lie either in grant or in 
livery 4. But no livery of ſeifin, even in exchanges of 
freehold, is neceſſary to perfect the conveyance * : for 
each party ſtands in the place of the other and occu- 
pies his right, and each of them hath already had cor- 
poral poſſeſſion of his own land. But entry muſt be 
made on both ſides ; for, if either party die before en- 
try, the exchange is void, for want of ſufficient noto- 
riety . And fo alſo, if two parſons, by conſent of 
patron and ordinary, exchange their preferments ; and 


_ © the one 18 pyeſented, inſtituted, aud inducted, and the 


other is preſented, and inſtituted, but dies before in- 
duction; the former ſhall not keep his new benefice,. 
becauſe the exchange was not completed, and therefore. 


| he ſhall return back to his own 7. For if, after an ex- 


change of lands or other hereditaments, either party, 
| be evicted of thoſe which were taken by him in ex- 
chauge, through defect of the other's title; he ſhall 
return back to the poſſeſſion of his own, by virtue of 
the implied warranty contained in all exchanges *. 

6. A Partition, is when two or more joint-tenants,. 
_ Coparceners, or tenants in common, agree to divide the; 


For the other learning re- of fir Geoffrey Gilbert. 
lating to leafes, which is very 2 Co. Litt. 50, 51, 
eurious and diffuſive, *I muſt 3 Litt. F. 64, 63. 
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abridg. 295. (title /caſes and terms Litt. $ 62. 
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lands ſo held among them in ſeveralty, each taking a dif. 
tinct part. Here, as in ſome inſtances, there is a uni. 
ty of intereſt, and in all a unity of poſſeſſion, it is ne- 
ceſſary that they all mutually convey and aſſure to each 
other the ſeveral eſtates, which they are to take and 
enjoy ſeparately. By the common law coparceners, 
being compellable to make partition, might have made 
it by parol only: but joint-tenants and tenants in com- 
mon muſt have done it by deed: and in both caſes the 
conveyance muſt have been perfected by livery of ſeiſinꝰ. 
And the ſtatutes of 31 Hen. VIII. c. 1. and 32 Hen. 
VIII. c. 32. made no alterationin this point. But the 
ſtatute of frauds 29 Car. II. c. 3. hath now aboliſhed 
this diſtinction, and made a deed in all caſes neceſſary. 

| Theſe are the ſeveral ſpecies of primary, or original 
conveyances. Thoſe which remain are of the ſecondary, 
or derivative ſort ; which preſuppoſe ſome other con- 
veyance precedent, and only ſerve to enlarge, confirm, 


alter, reſtrain, reſtore, or transfer the intereſt granted 


by ſuch original conveyance. As, 

7. Releaſes; which are a diſcharge or conveyance 
of a man's right in lands or tenements, to another 
that hath ſome former eſtate in poſſeſſion. The words 
generally uſed therein are * remiſed, releaſed, and for 
ever quit - claimed: And theſe releafes may inure 
either, 1. By way of enlarging an eftate, or enlarger 
Peftate : as, if there be tenant for life or years, re- 
mainder to another in fee, and he in remainder re- 
leaſes all his right to the particular tenant and his heirs, 
this gives him the eſtate in fee *. But in this caſe the 

releſſee muſt be in Pofefon of ſome eſtate, for the re- 
leaſe to work upon; for if there be leſſee for years, and 
before he enters and is in poſſeſſion, the leſſor re- 
leaſes to him all his right in the reverſion, ſuch re- 
| leaſe is vaid for want of poſſeſſion in the releſſee *. 

2. By way of paſſmg an eftate, or mitter Peſtate : as 
when one of two coparceners releaſeth all her right 
to the other, this paſſeth the fee-ſimple of the whole *, 
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And in both theſe caſes there muſt be a privity of ef 

tate between the releſſor and releſſee* ; that is, one of _ 
their eſtates muſt be ſo related to the other, as to make-. 

but one and the ſame eftate in law. 3. By way of 
 paſſmg a right, or milter Te droit: as if a man be diſſeiſed, 
and releafeth to his difſeiſor all his right; hereby the 

diſſeiſor acquires a new right, which changes the qua- 

lity of his eſtate, and renders that lawful which before: 
was tortious or wrongful*. 4. By way of exiinguiſh- 

ment as if my tenant for life makes a leaſe to A for 

life, remainder to B and his heirs, and I releaſe to A; 

this extinguiſhes my right to the reverſion, and ſhall | 
enure to the advantage of B's remainder as well as of 

A's particular èſtateb. 5. By way of entry and feoff= 

ment : as if there be two joint diſſeiſors, and the diſſei- 

ſee releaſes to one of them, he ſhall he ſole ſeiſed, and 

ſhall keep out his former companion; which is the 

ſame in effect as if the difſeiſee had entered, and there- 

by put an end to the diſſeiſin, and afterwards had en- 

feoffed one of the diſſeiſors in fee 7. And hereupon 

we may obſerve, that when a man has in himſelf the 

poſſeſſion of lands, he muſt at the common law convey. 

the frechold by feoffment and livery ; which makes a 

notoriety in the country: but if a man has only a right 

or a future intereſt, he may convey that right or inte- 

reſt by a mere releaſe to him that 1s in poſſeſſion of the 

land: for the occupancy of the releſſee is a matter of 

ſufficient notoriety already. rr 

8. A confirmation is of a nature nearly allied to a re- 

leaſe. Sir Edward Coke defines it ® to be a conveyance a 

of an eſtate or right in eſe, whereby a voidable eſtate 

is made ſure and unavoidable, or whereby a particular 

eſtate is encreaſed: and the words of making it are 

theſe, © have given, granted, ratified, approved, and 

“ confirmed'?.” An'inftance of the firſt branch of 

the definition is, if tenant for life leaſeth for forty years, 

and dieth during that term; here the leaſe for years is E 
widable by him in reverſion: yet, if he hath confirme 7 
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© ed the eſtate of the leſſee for years, before the death 


of tenant for life, it is no longer voidable but ſures, 
The latter branch, or that which tends to the increaſe 
of a particular eſtate, is the ſame in all reſpe&s with 
that ſpecies of releaſe, which operates by way of en- 
| ent. 1 HERES . 
9. A ſurrender, ſurſumredditio, or rendering up, is 
of a nature directly oppoſite to a releaſe; for, as that 
operates by the greater eſtate's deſcending upon the 
leſs, a ſurrender is the falling of a leſs eſtate into a 
ter. It is defined *, a yielding up of an eſtate for 
e or years to him that hath the immediate reverſion 
or remainder, wherein the particular eſtate may merge 
ordrown, by mutual agreement between them. It is 
done by theſe words, © hath ſurrendered, granted, 
< and yielded up.“ The ſurrenderor muſt be in poſſeſ- 
Hon*; and the ſurrenderee muſt have a higher eſtate, in 
whieh the eſtate ſurrendered may merge : therefore te- 
' nant for life cannot ſurrender to him in remainder for 
years . Ina ſurrender there is no occafion for livery 
ol ſeiſi a“; for there is a privity of eftate between the 
ſurrenderor, and the ſurrenderee; the one's particular 
eſtate, and the other's remainder are one and the ſame 
eſtate ; and livery baving been once made at the creati- 
on of it, there is no neceſſity for having it afterwards. 
And, for the ſame reaſon, no livery is required on a 
releaſe or confirmation in fee to tenant for years or at 
will, though a freehold thereby paſſes : ſince the rever- 
fion of the releſſor, or confirmor, and the particular 
eſtate of the releſſee, or confirmee, are one and the ſame 
eſtate ; and where there is already a poſſeſſion, derived 
from ſuch a privity of eſtate, any farther delivery of 
poſſeſſion would be vain and nugatory *. | 
10. An affignment is properly a transfer, or making 
over to another, of the right one has in any eſtate; 
hut it is uſually applied to an eſtate for life or years. 
And it differs from a leaſe only in this: that by a leak 
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one grants an intereſt leſs than his own, reſerving to 
himſelf a reverſion; in aſſignments he parts with the 
whole property, and the aſſignee ſtands to all intents 
and purpoſes in the place of the aſſignor. : | 
11. A defeazance is a collateral deed, made at the 
ſame time with a feoffment or other conveyance, con- 
taining certain conditions, upon the performance of 
which the eſtate then created may be defeated © or to- 
tally undone. Aud in this manner mortgages were in 
former times uſually made; the mortgagor enfeoffing 
| the mortgagee, and he at the ſame time executing a 
deed of defeazance, whereby the feoffment was ren- 
dered void on repayment of the money borrowed at a 
certain day. And this, when executed at the ſame 
time with the original feoffment, was conſidered as 


part of it by the ancient law? ; and, therefore only, in- | 


dulged: no ſubſequent ſecret revocation of a ſolemn 
conveyance, executed by livery of ſeiſin, being allow- 
ed in thoſe days of ſimplicity and truth; though, 
when uſes were afterwards introduced, a revocation 
of ſuch uſes was permitted by the courts of equity. 
But things that were merely executory, or to be com- 
pleted by matter ſubſequent, (as rents, of which no 
ſeiſin could be had till the time of payment; and ſo 
alſo annuities, conditions; warranties, and the like) 
were always liable to be recalled by defeazances made 
ſubſequent to the time of their creation *. ; 
IT. There yet remain to be ſpoken of ſome few 
conveyances, which have their force and operation by 
virtue of the flatute of ufes. | | | 
Uſes and zruffs are in their original of a nature very 
ſimilar, or rather: exactly the ſame: anſwering more 
to the fidei-commiſſum-than the uſus-fru@us of the civil 
law; which latter was the temporary right of uſing a a 
thing, without having the ultimate property, or fall | 
dominion of the ſubſtance 9. But the dei. commiſſum, 
which uſually was created by will, was the diſpoſal 
of an inheritance to one, in confidence that he ſhould 
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convey it or diſpoſe of the profits at the will of ano. 
ther. And it was the buſineſs of a particular magiſ. 
trate, the fractor fidet commiſſarius, inſtituted by Au. 
3 to enforce the obſervance of this confidence o. 
that the right thereby given was Jooked upon as a 
velted right, and entitled to a remedy from a court of 
juſtice: which occaſioned that known diviſion ef rights 
by the Roman law, into jus legitimum, a legal right, 
which was remedied by the ordinary courſe of law ; 
jus fidactarium, a right in truſt, for which there was a 
remedy in conſcience; and jus precarium, a right in cour- 
teſy, for which the remedy was only by intreaty or re- 
queſt *. In our Jaw, z ule might be ranked under the 
rights of the ſecond kind ; being a conſidence repoſed 
in another who was tenant of the land, or terre-tenart, 
that he ſhould diſpoſe of the land according to the 
intentions of ce/fuy que uſe, or him to whoſe uſe it was 
granted, and ſuffer him to take the profits *ﬀ. As, if 
a a feofiment was made to A and his heirs, to the uſe of 
for in truſt for) B and his heirs; here at the common 
law A the terre-tenant, had the legal property and poſ- 
ſeſſion of the land, but B the ceftuy gue uſe was in con- 

ſcience and -quity to have the profits and diſpoſal of it. 
This notion was tranſplanted into England from 
the civil law, about the cloſe of the reign of Ed- 
ward III, by means of the foreign eccleſiaſties; 
who introduced it to evade the ſtatutes of mortmain, by 
obtaining grants of lands, not to their religious houſes 
directly, but to the uſe of the religious. houſes *; 
which the clerical chancellors of thoſe times held to 
be fidei-commiſſa, and binding in conſcience ; and 
therefore aſſumed the juriſdiction, which Auguſtus. 
had veſted in his practor, of compelling the execu- 

tion of ſuch truſt in the court of chancery, And, 
as it was moſt eaſy to obtain {uch grants from dy- 
ing perſons, a maxim was eftabliſhed, that though by 
law the lands themſelves were not deviſable, yet if a teſ- 
tator had enfeofſed another to his own uſe, and ſo was 
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poſſeſſed of the uſe only, ſuch uſe was deviſable by 
will. But we have ſeen * how this evaſion was cruſhed: 
in it's infancy, by ſtatute 15 Ric. II. c. 5. with re. 
ſpe& to religious houſes. | | 

Yet, the idea being once introduced, however frau- 
dulently, it afterwards continued to be often innocent- 
ly, and ſometimes very laudably, applied to a number 
of civil purpoſes : particularly as it removed the re- 
ſtraint 5 alienations by will, and permitted the owner 
of lands in his lifetime to make various deſignations of 
their profits, as prudence, or juſtice, or family conve- 
nience, might from time to time require, Till at 
length, during our long wars in France and the ſub- 
ſequent civil commotions between the houſes of York 
and Lancafter, uſes grew almoſt univerſal : through 
the defire that men had (when their lives were conti- 


nually in hazard) of providing for their children by 


will, and of ſecuring their eſtates from forfeitures; 
when each of the contending parties, as they became 
uppermoſt, alternately attainted the other. Where- 
fore about the reign of Edward IV. (before whoſe 
time, lord Bacon remarks, there are not ſix caſes to 
be found relating to the doctrine of uſes) the courts 
of equity began to reduce them to ſomething of a re- 
gular ſyſtem. | | 
Originally it was held that the chancery could give 
no relief, but againſt the very perſon himſelf intruſted 
for cgluy que uſe, and not againſt his heir or alienee. 
This was altered in the reign of Henry VI. with re- 
ſpect to the heir? ; and . the ſame rule, by 
a parity of reaſon, was extended to ſuch alienees as 
had purchaſed either without a valuable conſideration, 
or with an expreſs notice of the uſe *, But a purcha- 
ſor for a valuable confideration, without notice, might 
bold the land diſcharged of any truſt or confidence. 
And alſo it was held, that neither the king or queen, 
on account of their dignity royal ?, nor any corpora- 
tion aggregate, on account of it's limited capa- 
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city g, could be ſeiſed to any uſe but their own; that 
is, they might hold the lands, but were not compella. 
ble to execute the truſt. And, if the feoffee to uſes 
died without heir, or committed a forfeiture or mar. 
ned, neither the lord who entered for his eſcheat or 
forfeiture, nor the huſband who retained the poſſeſ- 
fron as tenant by the curteſy, nor the wife to whom 
dower was aſſigned, were liable to perform the uſe“; 
becauſe they were not parties to the truſt, but came in 
by act of law; though doubtleſs their title in reaſon 
was no better than that of the heir. 
On the other hand the uſe itſelf, or intereſt of cę 
que uſe, was learnedly refined upon with many clabo— 
rate diltintions. And, 1. It was held that nothing 
could be granted to a uſe, whereof the uſe is inſepara- 
ble from the poſſeſſion ; as annuities, ways, commons, 
and authorities, quae ipſo uſu conſumuntur* : or where- 
of the ſeiſin could not be inſtantly given 3. 2. A uſe 
could not be raiſed without a ſufficient conſideration. 
For where a man makes a feoffment to another with- 
eut any couſideration, equity preſumes that he mcant 
It to the uſe of himfelf “: unleſs he expreſsly declares 
it to be to the uſe of another, and then nothing ſhall 
be preſumed contrary to his own expreſſions *. But, 
if either a good or a valuable confideratiou appears, 
equity will immediately raiſe a uſe correſpondent to 
ſuch conſideration . 3. Uſes were deſcendible ac- 
cording to the rules of the common law, in the caſe 
of 1nheritances in poſſeſſion ? ; for in this and _ 
other reſpects aequitas ſequitur legem, and cannot eſta- 
bliſh a different rule ef eva ty Hom that which the 
law has eftabliſhed. 4. Uſes might be aſſigned by ſe- 
cret deeds between the parties *, or be deviſed by laſt 
will and teftament ? : for, as the legal eſtate in the 
foil was not transferred by theſe tranſactions, no li- 
very of ſeiſin was neceſſary ; and, as the intention of 


© Bro. Abr. tit. Feofſm. of 1 And. 37. 


uſes. 40. Bacon. 347. | 6 Moor. 684. 
© 1 Rep. 128. | 7 2 Roll. Abr. 780. 
> 1 Jon. 727. | 8 Bacon of uſes. 312» 
— at. : 9 Tbid. 308. | 


4 See pag. 300. 


Ch. 26 7 TarnGs. ; | 335 


the parties was the leading principle in this ſpecies of 
property, any inftrument declaring that intention was 
allowed to be binding in equity. But ce/tuy que uſe 
could not at common law aliene the legal intereſt of 
the lands, without the concurrence of his feoffee?; 
to whom he was accounted by law to be only tenant 
at ſufferance . 5. Uſes were not liable to any of the 
feodal burthens; and particularly did not eſcheat for 
felony or other defect of blood; for eſcheats, Oc. are 
the conſequence of /enure, and utes are held of nobo- 
dy : but the land it ſelf was liable to efcheat, whenever 
the blood of the feoffee to uſes was extiuguiſhed by 
crime or by defect; and the lord (as vas betore ob- 
ſerved) might hold it diſcharged of the uſe *. 6. No 
wife could be endowed, or huſband have his curteſy, 
of a uſe 3 : for no truſt was declared for thr benefit, 
at the original grant of the eſtate. And therefore it 
became cuſtomary, when moſt eſtates were put in uſe, 
to ſettle before marriage ſome joint eſtate to the uſe 
of the huſband and wife for their lives; which was 
the original of modern jointures *.. 7. A uſe could 
not be extended by writ of e/egit, or other legal pro- 
ceſs, for the debts of gu, gue uſe 5, For, being 
mercly a creature of equity, the common law, which 
looked no farther than to the perſon actually ſeiſed of 
the land, could award no proceſs againf it. 

It is impracticable, upon our preſent plan, to pur- 
ſue the doctrine of uſes through all the refinements and 
niceties, which the ingenuity of the times (abounding 
in ſubtile Kfquibtions) deduced from this child of the 
imagination : when once a departure was permitted 
from the plain fimple rules of property eſtabliſhed by 
the ancient law. Theſe p: incipal outlines will be fully 
ſufficient to ſhew the ground of lord Bacon's com- 
plaint “, that this courſe of proceeding © was turned 
* to deceive many of their juſt and reaſonable rights. 
* A man, that had cauſe to ſue for land, knew not 
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© againſt whom to bring his action, or who was the 
&« owner of it. The wife was defrauded of her thirds; 
e the huſband of his curteſy ; the lord of his wardſhip, 
cc relief, heriot, and eſcheat; the creditor of his ex. 
& tent for debt; and the poor tenant of his leaſe,” 
To remedy theſe inconveniences abundance of ſtatutes 
were provided, which made the lands liable to be ex. 
tended by the creditors of ceftuy que uſe ”, allowed ac. 
tions for the freehold to be brought againſt him, if in 
the actual pernancy or enjoyment of the profits *; 
made him liable to actions of waſte 9 ; eſtabliſhed his 
conveyances and leaſes made without the concurrence 
of his feoffees ; and gave the lord the wardſhip of 
his heir, with certain other feodal perquilites “. 
"Theſe proviſions all tended to conſider cefluy que uf: 
as the real owner of the eſtate ; and at length that idea 
was carried into full effect by the ſtatute 27 Hen. VIII. 
c. 10. which is uſually called the fatute of uſes, or, in 
conveyances and plcadings, the ſtatute for transferrihg 
uſes into poſſeſſion. The hint ſeems to have been de. 
rived from what was done at the acceſſion of king 
Richard III. who having, when duke of Glouceſter, 
been frequently made a feoffee to uſes, would upon 
the aſſumption of the crown (as the law was then un- 
derſtood) have been entitled to hold the lands dif. 
charged of the uſe. But, to obviate ſo notorious an 
' injuſtice, an act of parliament was immediately paſſed ?, 
which ordained, that, where he had been ſo enfeoffed 
jointly with other perſons, the land ſhould veſt in the 
other feoffees, as if he had never been named; and 
that, where he ſtood ſolely enfeoffed, the eſtate itſelf 
ſhould veſt in cefluy que uſe in like manner as he had 
the uſe. And fo the atute of Henry VIII. after 
reciting the various inconveniences before. mentioned, 
and many others, enacts, that when any perſon 
4 ſhall be ſeiſed of lands, &c. to the uſe, confidence, 
« or truſt, of any other perſoa or body politic, the 


7 Stat. 50 Edw. III. c. 6. 2 Ric. 9 Stat. 11 Hen. VI. c. 4 
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The various neceſſities of mankind induced alſo the 
judges very ſoon to depart from the rigour and ſimpli. 
city of the rules of tbe common law, and to allow a 
more minute and complex conſtruction upön convey- 
ances to uſes than upon others. Hence it was adjudged, 
that the uſe need not always be executed the inflant 
the conveyance is made: but, if it cannot take effect 
at that tie, the operation of the ſtatute may wait till 
the uſe all ariſe een ſome future contingency, to 
happen within a reaſonable period of time; and in the 
mean while, the ancient uſe ſhall remain in the original 
grantor: as, when lands are conveyed to the uſe of A 
and B, after a marriage ſhall be had between them“, 
or to the uſe of A and his heirs till B ſhall pay him a 
ſum of money, and then to the uſe of B and his heirs “. 
Which doctrine, when deviſes by will were again in- 
troduced, and conſidered as equivalent in point of con- 
ſtruction to declarations of uſes, was alſo adopted in 

* favour of executory deviſes *. But herein theſe, which 
are called contingent or ſpringing uſes, differ from an ex- 
ecutory deviſe ; in that there muſt be a perſon ſeiſed 
to ſuch uſes at the time when the contingency hap- 
pens, elſe they can never be executed by the ſtatute; 
and therefore if the eſtate of the feoffee to ſuch uſe be 
deſtroyed by alienation or otherwiſe, before the con- 
tingency ariſes, the uſe is deſtroyed for ever * : whereas 
by an executory deviſe the freehold itſelf is transferred 
to the future deviſee. And, in both theſe caſes, a fee 
may be limited to take effect aſter a fee ? ; becauſe, 
though that was forbidden by the common law in fa- 
vour of the lord's eſcheat, yet when the legal eſtate 
was not extended beyond one fee - ſimple, ſuch ſubſe- 
quent uſes (after a uſe in fee) were before the ſtatute 
permitted to be limited in equity; and then the ſtatute 
executed the legal eſtate in the ſame manner as the uſe 
before ſubſiſted. It was alſo held that a uſe, though 
executed, may change from one to another by circum- 
ſtances ex poſt fafo * ; as, if A makes a feoffment to 
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ne uſe of his intended wife and her eldeſt ſon for their 
lives, upon the marriage the wife takes the whole uſe 
in ſeveralty ; and, upon the birth of a ſon, the uſe is 
executed Pintly in them both 9. This is ſometimes 
called a ſecondary, ſometimes a ſhifting, uſe. And, 

whenever the uſe limited by the deed expires, or can- 
not veſt, it returns back to him who raiſed it, after 
ſuch 'expiration or during ſuch impoſſibility, and is, 
ſtiled a reſulting uſe. As, if a man makes a feoffment 

to the uſe of his intended wife for hfe, with remainder 
to the uſe of her firſt-born ſon in tail: here, till he 
marries, the uſe reſults back to himſelf; after mar- 
riage, it is executed in the wife for life; and, if the 


dies without iſſue, the whole reſults back to him in 


fee o. It was likewiſe held, that the uſes origivally 
declared may be revoked at any future time, and new 
uſes be declared of the land, provided the grantor re- 
ſerved to himſelf ſuch a power at the creation of the 
eſtate; whereas the utmoſt that the common law would 
allow, was a deed of defeazance coeval with the grant 
itſelf (and therefore eſteemed a part of it) upon events 
ſpecifically mentioned. And, in cafe of ſuch a revo- 
cation, the old uſes were held initaatly to ceaſe, and 
the new ones to become executed in their ſtead *. And 
this was permitted, partly to indulge the convenience, 
and partly the caprice of mankind ; who (as lord Ba- 
con obſerves ?) have always affected to have the diipo- 
ſition of their property revocable ia their ow time, 
and irrevocable ever afterwards. | ; 
By this equitable train of deciſions in the courts of 
law, the power of the court of chancery over landed 
property was greatly eurtailed and diminiſhed, But 
one or two technical ſcruples, which the judges found 
it-hard to get over, reſtored it with tentold increaſe, 
They held, in the firſt place, that © no uſe could be 
© limited on a uſe 4, and that when a man bargains 
and ſells his land for money, which raiſes a uſe by im- 
plication to the bargainee, the limitation of a farther _ 
uſe to another — is repugnant, and therefore 
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void 5. And therefore, on” a feoffment to A and his 
heirs, to the uſe of B and his heirs, in truſt for C ang 
his heirs, they held that the ſtatute ates Sg the 

firſt uſe, and that the ſecond was a'mere nullity : not 
aqverting, that the inſtant the firſt uſe was executed in 
B, he became ſeiſed to the uſe of C, which ſecond uſe 
the ſtatute might as well be permitted to execute as it 
did the firſt ; and ſo the legal eſtate might be inſtan- 
taneouſly tranſmitted down, through a hundred uſes 
upon uſes, till finally executed in the laſt / que 1e. 
Again; as the ſtatute mentions only ſuch perſons as 
were /:iſed to the uſe of others, this was held not to ex- 
tend to terms of years, or other chattel intereſts, 
whereof the termor is not /zi/ed, but only pa; 
and therefore, if a term of one thonſand years be li- 
mited to A, to the uſe of (or in truſt for) B, the ſta- 
tute does not execute this uſe, but leaves it as at com- 
mon law. And laftly, (by more modern reſoluti- 
ons) where lands are given to one and his heirs, in 
truſt to receive and pay over the profits to another, this 
uſe is not executed by the ſtatute; for the land muſt re- 
main in the truſtee to enable him to perform the truſt *. 
Ol the two more ancient diſtinctions the courts of 

equi y quickly aviRed themſelves. In the firit calc it 
was evident, that B was never intended by the parties 
to have any beneficial intereft ; and, in the fecond, the 
ety gue uſe of the term was expreſsly driven into the 
court of chancery to ſeek his remedy : and therefore 
that court determiaed, that though thefe were not 
uſes, which the ſtatute could execute, yet ftill they 
were truſts in equity, which in conſcience ouglit to be 
performed 9. To this the reaſon of mankind aſſented, 
and the doctrine of uſes was revived, under the deno- 
mination of truffs ; and thus, by this ſtrict eonſtruction 
of the courts of law, a ſtatute made upon great delibe- 
ration, and introduced in the moſt fokmn manner, 
has had little other effect than to make & flight alterati 
on in the formal words of a conveyance ?. | 


4 1 And. 37. 136. | 4 1 Equ Caf. Ab. 383, 384. 
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However; the courts of equity, in the exerciſe of this 
new juriſdiction, have wiſely avoided in a great degree 
thoſe miſchiefs which made uſes intolerable. The ſta- 
tute of frauds, 29 Car. II. c. 3. having required that 
every declaration, aſſignment, or grant of any truſt in 
lands or hereditaments, (except ſuch as ariſe from im- 
plication or conſtruction of law) ſhall be made in writ- 
ing ſigned by the party, or by his written will; the 
courts now confider a truft-eſtate (either when expreſs- 
ly declared or reſulting by ſuch implication) as equi- 
valent to the legal ownerſhip, governed by the ſame 

rules of property, and liable to every charge in equity, 
which the other is ſubject to in law: and, by a Jong 
ſcries of uniform determinations, for now near a centu- 
ry paſt, with ſome aſſiſtance from the legiſlature, they 
have raiſed a new ſyſtem of rational juriſprudence, by 
which truſts are made to anſwer in general all the hene- 
ficial ends of uſes, without their inconvenience or 
frauds, The truſtee is conſidered as merely the in- 
ſtrument of conveyance, and can in no ſhape affect the 
eſtate, unleſs by altenation for a valuable conſideration 
to a purchaſor without notice“; which, as ceftuy que 
v/e is generally in poſſeſſion of the land, is a thing that 
can rarely happen, The truſt will deſcend, may be 
aliened, is liable to debts, to executions on judgments, 
ſtatutes, and recognizances, (by the expreſs proviſion 
of the ſtatute of frands) to forfeiture, to leaſes and 
other incumbrances, nay even to the curteſy of the 
huſband, as if it was an eſtate at law. It has not yet 
indeed been ſubjected to dower, more from a cautious 
_ adherence to ſome haſty prec:dents *, than from any 
well-grounded principle. It hath alſo been held not. 
liable to eſcheat to the lord, in conſequence of attain- 
_ deror want of heirs 3 : becauſe the truft could never be 
intended for his benefit. But let us now return to the 
ſtatute of uſes. | 5 8 | 
The only ſervice, as was before obſerved, to which 
this ſtatute is now conſigned, is in giving efficacy to 
certain new and ſecret ſpecies of couveyances; intro- 
12 Freem. 43. 3 Hadr. 494. Burgeſs and 
* 1 Chanc. Rep. 254. 2 P. Wheat. Hil. 32 Geo. II. ur 
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duced in order to render tranſactions of this ſort as pri. 
vate as poſſible, and to ſave the trouble of making live. 
of ſeiſin, the only antient conveyance of corporeal 
- freeholds : the ſecurity and notoriety of which public 
inveſtiture abundantly overpaid the labour of going to 
the land, or of ſending an attorney in one's ſtead. But 
this now has given way to | 

12. A twelfth ſpecies of conveyance, called a cove- 
nant to fland ſeiſed to uſes : by which a man, ſeiſed of 
lands, covenants in conſider tion of blood or marriage 
that he wili ſtand ſeiſed of the tame to the uſe of his 
child, wife, or kinſman; for life, in tail, or in fee, 

Here the ftatute executes: at once the eſtate; for the 
party intended to be benetited, having thus acquired 
the uſe, is therchy put at once into corporal poſſeſſion 
of the land *,. without ever ſeeing it, by a kind of par- 
hamentary magic. But this conveyance can only ope- 
rate, when made upon ſuch weighty and intereſting 
* conſiderations as thoſe of blood or marriage. 

13. A thirteenth ſpecies of conveyance, introduced 
by this ſtatute, is that of a largdin and ſale of lands; 
which is a kind of a real contract, whereby the bar- 
gainor for ſome pecuniary conſideration bargains and 
ſells, that is, contracts to convey, the land to the bar- 
gainee ; and becomes by ſuch a bargain a truſtee for, 
or ſeiſed to the uſe of, the bargainee; and then the 
ſtatute of uſes completes the purchaſe 5 : or, as it hath 
been well expreſſed 5, the bargain firſt veſts the uſe, and 
then the ſtatute veſts the poffeſſion. But as it was 
foreſeen that conveyances, thus made, would want all 
theſe benefits of notoriety, which the old common law 
aſſurances were calculated to give; to prevent therefore 
elaudeſtine conveyances of frecholds, it wes enacted in 
the ſame ſeſſion of parliament by ſtatute 27 Hen: VIII. 
c. 16. that ſuch bargains and lales ſhould not enure to 
pals a freehold, unleſs the fame be made by iudenturt, 
and enrol/ed within fix months in one of the courts of 
Weſtminſter- hall or with thecuffos rotulorum of the coun- 
ty. Clandeſtine bargains and ſales of chattel intereſts, or 
leafes for years, were thought not worth regarding, as 
ſuch intereſts were very precarious till about fix years 
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before ? ; which alſo occaſioned them to be overlooked 


in framing the ſtatute of uſes: and therefore ſuch bar. 
gains and fales are not directed to be enrolled. But how 
impoſſible it is to foreſee, and provide againſt, all the 
conſequences of innovations! This omiſſion has given 
riſe to | 55 1 
134. A fourteenth ſpecies of conveyance, via. by laſe 
and releaſe ; firſt invented by ſerjeant Moore, ſoon after 


the ſtatute of uſes, and now the moſt common of any, 


and therefore not to be ſhaken ; though very great 
lawyers (as, particularly, Mr. Noy, attorney-general 
to Charles I.) have formerly doubted it's validity 5. It 
is thus contrived. A leaſe, or rather bargain and ſale, 
upon ſome pecuniary conſideration, for one year, is 
made by the tenant of the freehold to the leſſee or bar. 
gainee. Now this, without any enrollment, makes the 
bargainor ſtand ſeifed to the uſe of the bargainee, and 
veſts in the bargainee the ue of the term for a year; 
and then the ſtatute immediately annexes the pgſeſton. 
He therefore being thus in poſſeſſion, is capable of re- 
cciving a releaſe of the freehold aud reverhon ; which 
we have ſeen before), muſt be made to a tenant in poſ- 
ſeſſion : and, accordingly, the next day, a releaſe is 
granted tohim ®. This is held to ſupply the place 
of livery of ſeiſin: and fo a conveyance by leaſe and re- 
leaſe is ſaid to amount to a feoffment*, | 
15. To theſe may be added deeds to lead or declare 
the uſes of other more direct conveyances, as feoffments, 
— fines, and recoveries; of which we ſhall ſpeak in the 
next chapter: and, | . 3 
16. Deeds of revecation of uſes ; hinted at in a former 
page“, and founded in a previous power, reſerved at the 
raiſing of the uſes 3, to revoke ſuch as were then de- 
elared; and to appoint others in they ſtead, which is 
incident to the power of revocation . And this may 
ſuffice for a ſpecimen of conveyances founded upon the 
ſtatute of uſes; and will finiſh our obſervations upon 
ſuch deeds as ſerve to transfer real property. 125 


e 2 "a Litt. 270. Cro. Jac. 604. | 
. | | ag. 339. | 
9 Pag. 328. 3 See appendix. No. II. pag. xi. 
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Before we conclude, it will not be improper to ſubjoin 


| fer remarks upon ſuch deeds as are uſed not to convey, 
but to charge or incumber, lands, and to diſcharge them 


again: of which nature are, obligations or bonds, recog. 
nizances, and defeazances upon them both. 

I. An obligation or bond, is a deed * whereby the 
obligor obliges himſelf, his heirs, executors, and admi- 
niſtrators, to pay a certain ſum of money to another at 
a day appointed. If this be all, the bond is called a 
ſingle one, ſimplex obligatio: but there is generally a 
condition added, that if the obligor does 3 parti- 


cular act, the obligation ſhall be void, or elſe ſhall re- 


main in full force: as, payment of rent; performance 
of covenants in a deed; or repayment of a principal 
ſum of money borrowed of the obligee, with intereſt, 


' which principal ſum is uſually one half of the penal 


ſum ſpecified in the bond. In cafe this condition is not 
rmed, the bond becomes forfeited, or abſolute at 


perfo 
wg and charges the obligor while living; and after 


his death the obligation deſcends upon his heir, who 
(on defect of perſona) aſſets) is bound to diſcharge it, 
provided he has real aficts by deſcent as a recompenſec. 
So that it may be called, though not a dired, yet a 
collateral, charge upon the lands. How it affects the 
perſonal property of the obhgor, w.ll be more propcr- 
ly conſidered hereafter. COR OY hos 

If the condition of a bond be impoſſible at the time of 
making it, or be to do a thing contrary to ſome rule of 
law that is merely poſitive, or be uncertain, or inſen- 
fible, the condition alone is void, and the bond ſhall 
ſtand ſingle, and unconditional: for it is the folly of 


the obligor to enter into ſuch an obligation, from which 


he can never, be releaſed, If it be to do a thing that 
is malum in ſe, the obligation itſelf is void: for the 
whole is an unlawful contract, and the obligee (hall 
take no advantage from ſuch a trarfſaftion. And if the 
condition be poſſible at the time of making it, and al. 
terwards becomes impoſſible by the act of God, the ad 
of law, or the act of the obligee himſelf, there the pe- 
nalty of the obligation is ſaved: for no prudence or 


5 See appendix, No. 111. p. xi. 
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foreſight of the obligor could guard againſt ſuch a con- 


tingency . On the forfeiture of a bond, or it's be- 
coming ſingle, the whole penalty was formerly recove- 
rable at law: but here the courts of equity interpoſed, 
and would not permit a man to take more than in n 
ſcience he ought; viz. his principal, intereſt, and ex- 

penſes, in caſe the forfeiture accrued by non-payment _ 
of money borrowed; the damages ſuſtamed, upon non- 
performance of covenants; and the like. And the 
like practice having gained ſome footing in the courts 
of law?, the ſtatute 4 & 5 Ann. c. 16. at length 
enacted, in the ſame ſpirit of equity, that, in caſe of 
a bond, conditioned for the payment of money, the 
payment or tender of the prineipal ſum due, with inte- 
reſt and coſts, even though the bond be forfeited and a 
ſuit commenced thereon, ſhall be a full ſatisfaction and 


di charge. | | 
2. A recognizance is an obligation of record, which 
a man enters into before ſome court of record or ma- 
giſtrate duly authorized *, with condition to do ſome 
particular act; as to appear at the aſſiſes, to keep the 
peace, to pay a debt, or the like. It is in moſt reſ- 
pets like another bond: the difference being chiefly 
this: that the bond is the creation of a freſh debt or 
obligation de novo, the recognizance is an acknowlege- 
ment of a former debt upon record; the form whereof 
is, „that A. B. doth acknowledge to owe to our lord 
the king, tothe plaiatiff, to C. D. or the like, the 
“ ſum of ten pounds,” with condition to be void on 
performance of the thing ſtipulated : in which caſe the 
king, the plaintiff C. B. Sc. is called the cognizee, 
* is cui cognoſcitur ;** as he that enters into the recog- 
nizance is called the cognizor, ** is gut cognoſcit. This, 
being either certified to, or taken by the officer of 
ſome court, is witneſſed only by the record of that 
court, and not by the party's ſeal : ſo that it is not in 
ſtrict propriety a deed, though the effects of it are 
greater than a common obligation; being allowed a 
priority in point of payment, and binding the lands of 
Ce. Litt: 206. F © BIO. Ar. tit. recogtizance, 
Keb. 553-555; Salk, $96. 24 | | 
$97. 6 Mod 11. 60. 0 nl he 
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the cognizor, from the time of enrollment on record“. 
There are allo other recognizances, of a private kind, 
in nature of a ſtatute ſtuple, by virtue of & 6h ſtatute 23 
Hen. VIII. c. 6. which have been already explained o, 
and ſhewn to be a charge upon real property. | 
3. A defeazance, on a bond, or recognizance, or 
judgment recovered, is a condition which, when per. 
formed, defeats or undoes it, in the ſame manner as a 
defeazance of an eſtate before-mentioned, It differs 
only from the common condition of a bond, in that 
the one is always inſerted in the deed or bond itſelf, 
the other is made between the ſame parties by a ſepa- 
rate, and frequently a !ubſequent deed *. This, like 
the condition of a bond, when performed, diſcharges 
and diſincumbers the eſtate of the obligor. | 
Theſe are the principal ſpecies of deeds or matter in 
pr? which eſtates may be either conveyed, or at 
aſt affected. Among which the conveyances to uſes 
are by much the molt frequent of any; though in theſe 
there is certainly one palpable defect, the want of ſuf. 
ficient notoriety : ſo that purchaſors or creditors can- 
not know with any abſolute certainty, what the eſtate, 
and the title'to it, in reality are, upon which they are 
to lay out or to lend their money. In the antient feo- 
dal method of conveyance (by giving corporal ſeiſin of 
the lands) this notoriety was in ſome meaſure anſwer— 
ed; but a!l the advantages reſulting from thence are 
now totally defeated by the introduction of death-bed 
deviſes and ſecret conveyances; and there has never 
been yet any ſufficient guacd provided againſt fraudu- 
lent charges and incumbrances; ſince the diſuſe of the 
old Saxon cuſtom of tranſacting all conveyances at the 
county court, and entering a memorial of them in the 
chartulary or leger-book of ſome adjacent monaſtery *; 
and the failure of the general regiſter eſtabliſhed by 
king Richard the firſt, for the ſtarrs or mortgages 
made to Jews, in the capitula de FJudaris, of which 
Hoveden hes preſerved a copy. How far the eſtabliſh» 
ment of a like general regiſter, for deeds, and willy 


5 Stat. 29. Car. II. c. 3. See : Co. Litt. 237. 2 Sand. 47. 
pag. 164. 2 Hickes Difertat. gfiffolar. 9 
2 Sve pag. 163. 8 ky 
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and other acts 2 real property, would remedy 
this inconvenience, deſerves to be well conſidered. In 
Scotland every act and event, regarding the tranſmiſ- 
ſion of property, is regularly entered on record. And 
ſome of our provincial diviſions, particularly the extend- 
ed county of York, and the populous county of Mid- 
dleſex, have prevailed with the legiſlature 4 to ere& 
ſuch regiſters in their ſeveral diſtricts, But, however 
plauſible theſe proviſions may appear in theory, it hath; 
been doubted by very competent judges, whether more 
diſputes have.not ariſen in thoſe counties by the inat- 
tention and omiſſions of parties, than prevented by the 
uſe of regiſters. + 85 
1 Dalrymple on feodal pro- Ann. c. 35. 7 Ann. c. 20. & 
perky. 262, Sc. Geo. II. C. 6. | 
« Stat. 2 & 3 Ann. c. 4 6 
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CHAPTER THE TWENTY-FIRST. 
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or ALIENATI ON BY MATTER Or | 
F RECORD. ils; 


4 


A SSURANCES by matter of record are ſuch as do 
not entirely depend on the act or conſent of the parties 
themſelves: but the ſanction of a court of record is cal- 
led in to ſubltantiate, preſerve, and be a perpetual teſ. 
timony of the transfer of property from one man to - 
another ; or of it's eſtabliſhment, when zlready trans- 
ferred. Of this nature are, 1. Private acts of parlia- 
ment. 2. The king's grants. 3. Fines. 4. Com- 
mon recoveries. 
I. Private ads of parliament are, eſpecially of late years, 
become a very common mode of aſſurance. For it may 
ſometimes happen, that by the ingenuity of ſome, and 
the blunders of other practitioners, an eſtate is moſt 
grievouſly entangled by a multitude of contingent re- 
- mainders, refulting truſts, ſpringing uſes, executory 
deviſes, and the like artificial contrivances ; (a con- 
fuſion unknown to the ſimple conveyances of the com- 
mon law) ſo that it is out of the power of either the 
Courts of law or equity to relieve the owner. Or, it may 
- ſometimes happen, that by the ſtrictneſs or omiſſions 
of family ſettlements, the tenant of the eſtate is abridg- 
ed of ſome reaſonable power, (as letting leaſes, mak- - 
ing a jointure for a wife, or the like) which power 
cannot be given him by the ordinary judges either 
in common law or equity. Or it may be neceſſary, 
in ſettling an eſtate, to ſecure it againſt the claims 
of infants or other perſons under legal diſabilities; 
who are not bound by any judgements or decrees of the 
ordinary courts ef juttice. In theſe, or other caſes of 


— ; 
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the like kind, the tranſcendent power of parlia- 
ment is called in, to cut the Gordian knot ; and by 
a particular law, enacted for this very purpoſe, to 
unfetter an eſtate; to give it's tenant reaſonable po- 
ers; or to aſſure it to a — againſt the re- 
mote or latent claims of infants or diſabled perſons, by 
ſettling a proper equivalent in proportion to the inter- 
eſt ſo barred. This practice was carried to a great 
length in the year ſucceeding the reſtoration; by ſet- 
ting aſide many conveyances alleged to have been made 
by conſtraint, or in order to ſcreen the eſtates from 
being forfeited during the uſurpation. And at laſt it 
proceeded ſo far, that, as the noble hiſtorian expreſſes 
it *, every man had raiſed. an equity in his own imagi- 
nation, that he thought was intitled to prevail againft 
any deſcent, teſtament, or act of law, and to find re- 
lief in parliament : which occaſioned the king at the 
| cloſe of the ſeſſion to remark *, that the good old rules 
of law are the beſt ſecurity; and to wiſh, that men 
might not have too much cauſe to fear, that the ſet- 
tlements which they make of their eſtates ſhall be too 
eaſily unſettled when they are dead, by the power of 
rhament. _ £ | 
Acts of this kind are however at preſent carried on, 
in both houſes, with great deliberation and caution 
particularly in the houſe of lords they are uſually refer- 
red to two judges to examine and report the facts al 
leged, and to ſettle all technical forms. Nothin 
alſo 18 done without the conſent, expreſsly given, of 
parties in being and capable of conſent, that have the 
remoteſt intereſt 'in the matter; unleſs ſuch conſent 
ſhall appear to be perverſely and without any reaſon 
withheld. And, as was before hinted, an equivalent in 
money or other eſtate is uſually ſettled upon infants, or 
3 not in gſe, or not of capacity to act for them- 
ſelves, who are to be concluded by this. act. And a ge- 
neral ſaving is conſtantly added, at the cloſe of the bill, 
of the * qe intereſt of all perſons whatſoever; ex- 
cept thoſe whoſe conſent is ſo given or purchaſed, and 
Who are therein particularly named: though it hath 
been holden, that, even if ſuch ſaving be omitted, the 
_ a(t ſhall bind none but the parties 3. | 5 
1 LordClar, Contin. 162, * 1bid. 163. * Co. 138, Godb. 171. 
Vor. IJ, =  X Soy ; 
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A law, thus made, though it binds all parties to the 
bill, is yet looked upon rather as a private conveyance, 
than as the ſolemn act of the legiſlature. It is not there. 
fore allowed to be a publich, but a mere private ſtatute; 
it is not printed or publiſhed among the other laws of 
the ſeſſion ; it hath been relieved againſt, when obtain. 
ed upon fraudulent ſuggeſtions * ; it hath been holden 
to be void, if contrary to law and reaſon * ; and no 
jpdge or jury is bound to take notice of it, unleſs the 

e be ſpecially ſet forth and pleaded to them. It re. 
mains however enrolled among the public records of the 
nation, to be for ever preſerved as a perpetual teſtimony 
of the conveyance or aſſurance ſo made or eſtabliſhed. 

II. The &ing's grants are alſo matter of public record. 
For, as St. Germyn ſays ©, the king's excellency is ſo 
high in the law, that no freehold may be given to the 
© King, nor derived from him, but by matter of record. 
And to this end a variety of offices are erected, com- 
municating in a regular ſubordination one with ano- 
ther, through which all the king's grants muſt paſs, 
and be tranſcribed, and enrolled ; that the ſame may be 
narrowly inſpected by his officers, who will inform him 
if any thing contained therein is improper, or unlawful 
to be ted. Theſe nts, whether of lands, ho- 
nours, libertics, franchiſes, or ought beſides, are con- 
' tained in charters, or letters patent, that is, open letters, 
literae patentes + ſe called becauſe they are not ſealed up, 
but expoſed to open view, with the great ſeal pendant 
at the bottom; and are uſually directed or addreſſed by 
the king to all his ſubjects at large. And therein they 
differ from certain other letters of the king, ſealed alſo 
with his great ſeal, but directed to particular perſons, 
and for particular purpoſes : which therefore, not be. 
ing proper for public inſpection, are cloſed up and ſeal 
ed on the outſide, and are thereupon called writs cloſe, 
literae clauſae ; and are recorded in the cloſe-rol!s, in the 
ſame manner as the others are in the patent-rolls, 
Grants or letters patent muſt firſt paſs by di: which 
is prepared by the attorney and ſolicitor general, in 


4 Richardſon v. Hamilton. 2 4 Rep. 12. 5 
— 1773. M“ Kenzie v. Dr. & Stud. b. 1. d. 8. 
Proc, 13 Mar. 1754. 5 


Canc. 8 
Stuart. 


1 Ch. 2 1. 
conſequence of a warrant from the crown ; and is then 
ſigned, that is, ſubſcribed at the top, with the king's 
own fign manual, and ſealed with his privy fignet, which 
is always in the cuſtody of the principal ſecretary of 
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ſtate ; and then ſometimes it immediately paſſes under 0 


the great ſeal, in which caſe the patent is ſubſeribed in 
theſe words, ** per ipſum regem, by the king himſelf 7.” 
Otherwiſe the courſe is to carry an extract of the bill 
to the keeper of the privy ſcal, who makes out a writ 
or warrant thereupon to the n ſo that the ſign 


manual is the warrant to the privy and the ww 
ſeal is the warrant to the great ſeal : and in this laſt caſe 
the patent is ſubſcribed, © per breve de privato figillo, 
« by writ of privy ſeal s. But there are ſome grants, 
which only paſs through certain offices, as the admiralty 
or treaſury, in conſequence of a fign manual, without 
the confirmation of either the Agnet, the great, or the 
The manner of granting by the king does not more 
differ from that by a ſubject, than the conſfrudion of 
his grants, when made. 1. A grant made by the king, 
at the ſuit of the grantee, ſhall be taken moſt benefici- 
ally for the king, and againſt the party: whereas the 
grant of a ſubject is conſtrued moſt ſtrongly againſt the 
grantor. Wherefore it is uſual to inſert in the king's 
grants, that they are made, not at the ſuit of the gran. 
tee, but © ex ſpeciali gratia, certa ſcientia, et mero motu 
regis ; and then they have a more liberal conftruction 9, 
2. A ſubject's grant ſhall be conſtrued to include many 
things, beſides what are expreſſed, if neceſſary for the 
operation of the grant. Therefore, in a private grant 
of the profits of land for one year, free ingreſs, egreſs, 
and regreſs, to cut and carry away thoſe profits, are alſo 
incluſively Frans : and if a feoffment of land was 
made by a lord to his villein, this operated as a manu» 
miſſin * ; for he was otherwiſe unable to hold it. But 
the king's. grant ſhall not enure to any other intent, 
than that which is preciſely expreſſed in the grant. As, 
| tf he grants land to an alien, it operates nothing; f 
1 8 7 
: Finch. L. 100. = 112. 9 
| H h 2 
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ſuch grant ſhall not alſo enure to make him a denizen, 
that fo he may be capable of taking by grant *. z. 
When it appears, from the face of the grant, that the 
king is miſtaken, or deceived, either in matter of fact 
or matter of law, as in cafe of falſe ſuggeſtion, miſin. 
formation, or miſrecital of former grants; or if his 
own title to the thing granted be different from what 
he ſuppoſes; or if the grant be informal; or if he 

nts an eſtate contrary to the rules of law; in any 

olf theſe caſes the grant is abſolutely void 3. For in. 

ſtance ; if the king grants lands to one and his Heir. 

male, this is merely void: for it ſhall not be an eſtate. 
tail, becauſe there wan: words of procreation, to 

aſcertain the body, out of which the heirs ſhall iſſue ; 
neither is it a fee-ſimple, as in common grants it would 
be ; becauſe it may reaſonably be ſuppoſed, that the 
king meant to 2 no more than an eſtate-tail “: the 
grantee is therefore (if any thing) nothing more than 
tenant at will . And, to prevent deceits of the king, 
with regard to the value of the eſtate granted, it is 
particularly provided by the ſtatute 1 Hen. IV. c. 6. 
that no grant of his ſhall be good, unleſs, in the gran- 

tee's petition for them, expreſs mention be made of 
the real value of the lands. hi 

III. We are next to conſider a very uſual ſpecies 

of aſſurance, which is alſo of record; wiz. a fine of 

lands and tenements. In which it will be neceſſary 
to explain, 1. The nature of a fine; 2. It's ſeveral 
kinds; and 3. It's force and effet. 
1. A fine is ſometimes ſaid to be a feoffment of 
record'© ; though it might with more accuracy be 
called, an acknowlegement of a feoffment on record. 
By this is to be underſtood, that it has at leaſt the 
ſame force and effect with a feoffment, in the convey- 
ing and aſſuring of lands: though it is one of thoſe 
methods of transferring eftates of freehold by the com- 
mon law, in which livery of ſeiſin is not neceſfary to 


2 Bro. Abr. tit. Patent. 62. * Bro. Abr. tit. Eftates. 34. 
Finch. L. 110. tit. Patents. 104. Dyer. 270. 
TS 3 Freem. 172. Dav. 45. | 

Finch, 101, 102, 6 Co. Litt. 50. 
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be actually given; the ſuppoſition and acknowlege- 


ment thereof in a court of record, however fictitious, 
inducing an equal notoriety, But, more particularly, 
a fine may be deſcribed to be an amicable compoſition 
or agreement of a ſuit, either actual or ſictitious, by 
leave of the king or his juſtices; whereby the lands 
in queſtion become, or are acknowleged to be, the 
right of one of the parties. In it's original it was 
founded on an actual ſuit, commenced. at law for re- 
covery of the poſſeſſion of land or other hereditaments z | 
and the poſſeſſion thus gained by ſuch compoſition was 
found to be ſo ſure and effectual, that fictitious acti- 
ons were, and continue to be, every day commenced, 
for the ſake of obtaining the ſame ſecurity, _ 

A fine is ſo called becauſe it puts an end, not only 
to the ſuit thus commenced, but alſo to all other ſuits 
and controverſies concerning the ſame matter. Or, a8 

it is expreſſed in an antient record of parliament *, 
18 Edw. I. “ non in regno Anglie providetur, vel eft, 
* aligua ſecuritas major vel peril 14 guam pre 
«* fatum certiorem habere poſſit, neque ad flatum ſuum ve- 
« rificandum aliguod ſolennius teftimonium producere, quam 
« nem in curia domini regis levatum : qui quidem fints fic 
i vocatur, eo quod ſinis et conſummatio omnium placi 
« efſe debet, et hac de cauſa providebatur. Fines indeed 
are of equal antiquity with the firſt rudiments of the 
ö law itſelf ; are ſpoken of by Glanvil 9 and Bracton ® 
in the reigns of Henry II. and Henry III. as things 
| then well known and long eſtabliſhed ; and inſtances 
have been produced of them even prior to the Norman 
invaſion *, 80 that the ſtatute 18 Edw. I. called 
modus levandi fines, did not give them original, but 
only declared and regulated the manner in which 
they ſhould be levied, or carried on. And that is as 
follows: | | 1 

1. The party, to whom the land is to be conveyed 
or aſſured, commences an action or ſuit at law againſt 


7 Co. Litt. 120. y 0 J . f. c. c. 28, 
22 Roll. Abr. 13. by Plowd. * 
9 J. 8. 0. 1. N > 
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the other, generally an action of covenant *, by ſuing 


out a writ of praccipe, called a writ of covenant 3 ; 
the foundation of which is a ſuppoſed agreement or 
covenant, that the one ſhall convey the lands to the 
other; on the breach of which agreement the action 
is brought. Oa this writ there is due to the king, by 
ancient prerogative, a primer fine, or a noble for every 
five marks of land ſued for ; that is, one-tenth of the 
annual value . The ſuit being thus commenced, then 
2. The Hicentia concordandi, or leave to agree the 
ſuit . For, as ſoon as the action is brought, the de- 
fendant, knowing himſelf to be in the wrong, is ſup. 
poſed to make overtures of peace and accommodation 
to the plaintiff, Who, accepting them, but having, 
upon ſuing out the writ, given pledges to proſecute 
his ſuit, which he endangers if he now deſerts it with- 
out licence, he therefore applies to the court for leave 
to make the matter up. This leave is readily grant - 
ed, but for it there is alſo another fine due to the 
king by his prerogative which is an ancient revenue 
of the crown, and is called the ling: filver, or ſome- 
times the pg ſine; with reſpect to the primer fine be · 
ſore · mentioned. And it is as much as the primer fine, 
and half as much more, or ten ſhillings for every five 
marks of land; that is, three twentieths of the ſup» 
poſed annual value ©. | 
3. Next comes the concord, or agreement itſelf “, 
after leave obtained from the court; which is uſually 
an acknowlegement from the deforciants (or thoſe 
ho keep the other out of poſſeſſion) that the lands 
in queſtion are the right of the complainant. And 

from this acknowlegement, or recognition of right, 


2 A fine may alſo be levied ſuit in the lord's court, he could 
on a writ of mdſne, of warrantia not abandon it without leave j 
chartac, or de conſuetudinibus et leſt the lord ſhould be deprivedof 
fervitiiy. (Finch. L. 278.) his perquiſites for deciding the 

3 See appendix. No. . 6.1. cauſe. (Robertſon. Cha. V. i. 

4 2 Inſt. 517. 5 37.) 2 1 

s Append. No. IV. F. II. In 5 Rep. 39. 2 Inſt. 511. 
the times of ſtrict feodal juriſdic- Stat. 32 Geo. II. c. 14. 
tion, if a vaſal had commenceda 7 Append, No. IV. 5. 4 
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e party levying the fine is called the cognizor, and 
* 3 f levied the cognizee. This acknow- 
legement muſt be made either openly in the court of 
common pleas, or before the lord chief jaſtice of that 
court; or elſe before one of the judges of that court, 
or two or more commiſſioners in the country, empow- 
ered by a ſpecial authority called a writ of dedimus po- 

atem; which judges and commiſhoners are bound 


" by ſtatute 18 Edw. I. ſt. 4. to take care that the cog-- 


nizors be of full age, ſound memory, and out of pri- 
ſon. If there be any feme-covert among the cogni- 
zors, ſhe is privately examined whether ſhe does it wil. 
| lngly and freely, or by compulſion of her huſband. - 
By theſe acts all the eſſential parts of a fine are com- 
| pleted: and, if the cognizor dies the next moment 
| after the fine is acknowleged, provided it be ſubſe- 
quent to the day on which the writ is made returna- 
ble *, ſtill the fine ſhall be carried on in all it's remain- 
ing parts: of which the next is | 
4. The note of the fine ? : which is only an abſtract 
of the writ of covenant, and the concord; naming 
the parties, the parcels of land, and the agreement. 
This muſt be enrolled of record in the proper office 
by direction of the ſtatute 5 Hen. IV. c. 14. 20 
F. The fifth part is the oo? of the fine, or conclu- 
fion of it ; which includes the whole matter, reciting 
the parties, day, year, and place, and before whom 
it was acknowleged or levied ®. Of this there are in- 
dentures made, or engroſſed, at the chirographer's of- 
fice, and delivered to the cognizor and the cognizee z 
uſually beginning thus, . Baec eff finalis concordia, this 
is the final agreement,“ and then reciting the whole 


proceeding at length. And thus the fine is completely _ 


levied at common law. 

By ſeveral ſtatutes ſtill more ſolemnities are ſuper- 
added, in order to render the fine more univerſally 
public, and leſs liable to be levied by fraud or covin. 
And, firſt, by 27 Edw. I. c. 1. the note of the fine 
ſhall be openly read in the court of common pleas, at 


9 Comb, 71. 0 Did. 
9 Append, No. 4 5 4 . 
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two ſeveral days in one week, and during ſuch reading 


all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. and 23 
Eliz. c. 3. all the proceedings on fines, either at the 
time of acknowlegement, or previous, or ſubſequent 
thereto, ſhall be enrolled of record in the court of com. 
mon pleas. By 1 Ric. III. c. 7. confirmed and en. 
forced by 4 Hen. VII. c. 24. the fine, after engroſſ. 
ment, ſhall be openly read and proclaimed in court 

during which all pleas ſhall ceaſe) ſixteen times; viz, 
our times in the term in which it is made, and four 
times in each of the three ſucceeding terms; which is 
reduced to once in each term by 31 Eliz. c. 2. and 
theſe proclamations are indorſed on the back of the 
record. It is alſo enacted by 23 Eliz. c. 3. that the 
chirographer of fines ſhall every term write out a table 


of the fines levied in each county in that term, and 


ſhall affix them in ſome open part of the court of 
common pleas all the next term: and ſhall alſo deliver 
the contents of ſuch table to the ſheriff of every coun- 
ty, who ſhall at the next aſſiſes fix the ſame iu ſome 
open place in the court, for the more public notori- 
ety of the fine. | | | 
2. Fines, thus levied, are of four kinds. 1. What 
in our law French is called a fine. “ ſur cognizance de 
* droit, come ceo que il ad de ſon dane; or, a fine up- 
on acknowlegement of the right of the cognizee, as 
that which he hath of the gift of the cognizor *. This 
1s the beſt and ſureſt kind of fine ; for thereby the de- 
forciant, in order to keep his covenant with the plain - 
tiff, of conveying to him the lands in queſtion, and at 
the ſame time to avoid the formality of an actual fe- 
offment and livery, acknowleges in court a former 
feoffment, or gift in poſſeſſion, to have been made by 
him to the plaintiff. This fine is therefore ſaid 
to be a feoffment of record; the livery, thus ac- 
knowleged in court, being equivalent to an actual li- 
very: 5 that this aſſurance is rather a confeſſion of a 
ſormer conveyance, than a conveyance now originally 
made; for the deforciant, or cognizor, acknowleges, 


1 Appendix. No. IV. $.6, an example is given in the ap- 
This is that fort, of which pendix, No, IV,. 


Ch. 21. | of THiNnGs. 3 357 
cognoſcit, the right to be in the plaintiff, or cognizee, 
as that which he hath de ſon done, of the proper gift 
of himſelf, the cognizor. 2. A fine ſur cognizance de 
« droit tantum, or, upon acknowlegement of the right 
merely; not with the circumſtance of a preceding gift 
from the cognizor. This is N uſed to paſs a 
reverfionary intereſt, which is in the cognizor. For of 

{ſuch reverſions there can be no feoffment, or donation 
with livery, ſuppoſed ; as the poſſeſſion during the 
particular eftate belongs to a third perſon *., It is 
worded in this manner; that the cognizor acknow- 
leges © the right to be in the cognizee ; and grants for 
« himſelf and his heirs, that the reverſion, after the 
particular eſtate determines, ſhall go to the cogni- 

© zee “.“ 3. A fine © ſur concęſſitꝰ is where the cog- 
nizor, in order to make an end of diſputes, though he 
acknowleges no precedent right, yet grants to the cog» 
nizee an eſtate de novo, uſually for life or years, by 
way of ſuppoſed compoſition, And this may be done 
reſerving a rent, or the like : for it operates as a new 


grant. 4. A fine, ſur done, grant, et render, is 


a double fine, comprehending the fine ſur cognizance de 
droit come ceo, fc. and the fne ſur concęſſit: and may 
be uſed to create particular limitations of eſtate : where- 
as the fine ſur cognizance de droit cum ceo, Fc. conveys 
nothing but an abſolute eſtate, either of inheritance or 
at leaft of freehold ©. In this laſt ſpecies of fine, the 
cognizee, after the right is acknowleged to be in him, 
grants back again, or renders to the cognizor, or per- 
haps to a ſtranger, ſome other eſtate in the premiſes. 
But, in general, the firſt ſpecies of fine, ſur cognizance 
de droit come ceo, c. is the moſt uſed, as it conveys a 
clean and abſolute freehold, and gives the cognizee a 
ſeiſin in law, without any actual livery ; and is there- 
fore called a fine executed, whereas the others are but 
executory. | | | 5 5 
3. We are next to conſider the force and effe# of a 
fine. Theſe principally depend, at this day, on the 
common law, and the two ſtatutes, 4 Hen. VII. 
c. 24. and 32 Hen. VIII. c. 36. The ancient com- 


3 Weſt. Symb. p. 2. h. 9g. © — e 
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mon law, with reſpe& to this point, is very forcibly de. 
clared by the ſtatute 18 Edw. I. in theſe words. And 
« the reaſon why ſuch ſolemnity is required in the 
« paſſing of a fine, in this; becauſe the fine is ſo high 
« a bar, and of ſo great force, and of a nature ſo poy. 
« erful in it{elf, that it precludes not only thoſe which 
«4 are parties and privies to the fine, and their heirs, 
« but all other perſons in the world, who are of full 
t age, out of priſon, of ſound memory, and within 
the four ſeas, the day of the fine levied ; unleſs they 

« put in their claim on the foot of the fine within a 


« year and a day.” But this doctrine, of bari ing the 


right by non-claim, was aboliſhed for a time by a ſta. 
tute made in 34 Edw. III. c. 16. which admitted per. 
ſons to claim, and falſify a fine, at any indefinite. diſ- 


| tance * : whereby, as fir Edward Coke obſerves ?, 


at contention aroſe, and few men were ſure of their 


Agr till the 
ormed that miſchie 
tween the latitude given by the ſtatute and the rigour 


of the common law. For the ſtatute, then made , re. 


ſtored the doctrine of non-claim ; but extended the time 
of claim. So that now, by that ſtatute, the right of 
all ſtrangers whatſoever is bound, unleſs they make 
claim, by way of action or lawful entry, not within one 


year and a day, as by the common law, but within fire 


years after proclamations made : except feme-coverts, 
infants, priſoners, perſons beyond the ſeas, and ſuch as 
are not of whole mind; who have five years allowed to 
them and their heirs, after the death of their huſ- 
bands, their attaining full age, recovering their liber- 
ty, returning into England, or being reſtored to ther 
right mind. bs 

It ſeems to have been the intention of that politic 
prince, king Henry VII. to have covertly by this ſta- 
tute extended ſines to have been a bar of eſtates tail, in 

7 Sur la pie as it is in the 4. By continual claim. 2 Inſt 
Cotton MS. and not pur le pais 518. The ſecond is not now in 


r force under the Ratute of Hen) 
511. There were then four VII. 


methods of claiming, ſo as to 2 Litt. F 44r. 
avoid being concluded by a fine: 2 Inft. 518. | 
1. By action. a. By entering ſuch © 4 Hen. VI, c. 24 ee 
claim on the record at the foot of 25 


12m. 
the fine. 3. By entry on the lands, 1 


arliament held 4 Hen. VII. re. 
1 and excellently moderated be. 


CFC 


order to unfetter the more eaſily the eſtates of his pow- 
erful nobility, and lay them more open to alienations ; 


property. But doubts having ariſen whether they could, 


they were expreſsly declared not to be by the ſtatute de 
donis ) the ſtatute 32 Hen. VIII. c. 36. was thereupon 
made; which removes all difficulties, by declaring that 
a fine levied by any perſon of full age, to whom or to 
whoſe anceſtors lands have been entailed, -ſhall be a per- 
petual bar to them and their heirs elaiming by force of 
{uch entail : unleſs the fine be le vied hy a woman after 


gift of him or his anceſtors, aſſigned to her in tail for 
her jointure * ; or unleſs it be of lands entailed by act 
of parliament or letters patent, and whereof the rever- 
ſion belongs to the crown. ' LES oh RG 
From this view of the common law, regulated by 


veyance on record from the cognizor to the cognizee, 
and that the perſons bound by a fine are parties, privies, 
and firangers. | 

The parties are either the cognizors, or cognizees z 
and theſe are immediately Pans e by the fine, and 
barred of any latent right they might have, even though 
under the legal impediment of coverture. And indeed, 


ried woman, is permitted by law to do, (and that be- 
cauſe ſhe is privately examined as to her voluntary 
conſent, which removes the general ſuſpicien'of com- 


pulſion by her huſband) it is therefore the uſual and 


the dale, ſettlement, or incumbrance, of any eſtate. 
Privies to a fine are ſuch as are any way related to 


any right of blood, or other right of repreſentation. 
Such as are the heirs general of the cognizor, the iſ- 
| ſue in tail fince the ſtatute of Henry the eighth, the 

rendee, the deviſee, and all others who muſt make ti- 


of the anceſtor ſhall bind the heir, and the act of the 
: See ſtatute 11 Hen. VII. c. 20. | 


# | *S 


being well aware that power will always accompany 


by mere implication, be adjudged a ſufficient bar, (which 


the death of her huſband, of lands which were, by the 


theſe ſtatutes, it appears, that a fine is a ſolemn con- 


almoſt the only ſafe method, whereby ſhe can join in 


the parties who levy the fine, and claim under them by 


tle by the perſons who levied the fine. For the act 


Pre 


as this is almoſt the only act that a feme· covert, or mar- 
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principal his ſubſtitute, or ſuch as claim under any con- 
veyance made by him ſubſequent to the fine ſo levied *, 
Strangers to a fine are all other perſons in the world, 
except only parties and privies. And theſe are alſo 
bound by a fine, unleſs, within five years after procla. 
mations made, they interpoſe their claim; provided 
they are under no legal impediments, and have thena 
preſent intereſt in the eſtate. The impediments, as 
hath before been ſaid, are coyerture, infancy, impri- 
ſonment, inſanity, and abſence beyond ſea : and per. 
ſons, who are thus incapacitated to proſecute their 
rights, have five years allowed them to put in their 
claims after ſuch impediments are removed. Perſons 
alſo that have not-a preſent, but a future intereſt only, 
as thoſe in remainder or reverſion, have five years al. 
| lowed them to claim in, from the time that ſuch right 
accrues *, And if within that time they neglect to 
claim, or (by the ſtatute 4 Ann. c. 16.) if they do 
not bring an action to try the right, within one year 
after making ſuch claim, and proſecute the ſame with 
effect, all perſons whatſoever are barred of whatever 
right they may have, by force of the ſtatute of non- 
claim. e | 
But, in order to make a fine of any avail at all, it 
1s neceſſary that the parties ſhould have ſome interelt 
or eſtate in the lands to be affected by it. Elſe it were 
poſſible that two ſtrangers, by a mere confederacy, 
might without any riſque defraud the owners by levy- 
ing fines of their lands; for if the attempt be diſco- 
vered, they can be no ſufferers, but muſt only remain 
in /latu quo: whereas if a tenant for life levies a fine, 
it is an abſolute forfeiture of his eſtate to the remain- 
der-man or reverſioner *, if claimed in proper time. It 
is not therefore to be ſuppoſed that ſuch tenants will 
frequently run ſo great a hazard ; but if they do, and 
the claim is not duly made within five years after 
their reſpective terms expire *, the eſtate is for ever 
barred by it. Yet where a ſtranger, whoſe pre- 
ſumption cannot thus be puniſhed, officiouſly inter- 
feres in an eſtate which in no wiſe belongs to him, 


-< 2 87. 4 Ibid. 251. 
3 Co. Litt. 372. s 2 Lev. 52. 
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his fine is of no effect - and may at any time be ſet aſide 


(unleſs by ſuch as are parties or privies thereunto ©) 
by pleading that partes finis nihil habuerunt. And, 
even if a tenant for years, who hath only a chattel in- 
tereſt, and no freehold in the land, levies a fine, it ope- 
rates nothing, but is liable to be defeated by the ſame 
plea 7. Wherefore, when a leſſee for years 1s diſpoſed 
to levy a fine, it is uſual for him to make a feoffment 
firſt, to diſplace the eſtate of the reverſioner *, and 
create a new freehold by diſſeiſin. And thus much for 
the conveyance or aſſurance by fine: which not only, 
like other conveyances, binds the grantor himſelf, and 


the transfer or no, if they fail to put in their claims 
within the time allotted by law. | 
IV. The fourth ſpecies of aſſurance, by matter of 


record, is a common recovery. Concerning the original 


coveries were invented by the eccleſiaſtics to elude the 
ſtatutes of mortmain; and afterwards encouraged by 
the fineſſe of the courts of law in 12 Edw. IV. in 
order to put an end to all fettered inheritances, and 
bar not only eſtates- tail, but alſo all remainders and re- 


and, ſecondly, its force and ged. mls 
1. And, firſt, - the nature of it; or what a common 
recovery is. A common recovery is ſo far like a fine, 
that it is a ſuit or action, either actual or fictitious: 
and in it the lands are recovered againſt the tenant of 
the freehold ; which recovery, being a ſuppoſed adju- 
dication of the right, binds all perſons, and veſts a free 
and abſolute fee-ſimple in the recoveror. A recovery 


immediately compromiſed like a fine, but carried on 

© through every regular ſtage of proceeding, I am great- 
ly apprehenſive that it's form and method will not be 
eaſily underſtood by the ſtudent, who is not yet ac- 
 quainted with the courſe of judicial proceedings; 


Hob. 334 | ⁊ Hardr. 402. 2 Lev. 52, 
5 Rep. 123. Hardr. 401, 9 pag. 120. 275. : 


Vor. II. Tx 


his heirs; but alſo all mankind, whether concerned in 


of which it was formerly obſerved ?, that common re- 


verſions expectant thereon. I am now therefore only 
to conſider, firſt, the nature of a common recovery; 


therefore being in the nature of an action at law, not 
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which cannot be thoroughly explained, till treated of 
at large in the third book of theſe commentaries. 
However I ſhall endeavo r to ſtate it's nature and pro- 
Feed as clearly and conciſely as I can; avoiding, as 
far as poſſible, all technical terms, and phraſes not hi- 
therto interpreted. | 
Let us, in the firſt place, ſuppoſe David Edwards * 
to be tenant of the freehold, and defirous to ſuffer a 
common recovery, in order to bar all entails, remain. 
ders, and revertions, and to convey the ſame in fee. 
ſimple to Francis Golding. To effect this, Golding 
is to bring an action againſt him for the lands; and he 
accordingly ſues out a writ, called a praecipe quod red. 
dat, becauſe thote were it's initial or molt operative 
words, when the law proceedings were in Latin. In 
this writ the demandant Golding alleges, that the de- 
fendant Edwards (here called the tenant) has no legal 
title to the land ; but that he came into poſſeſſion of it 
after one Hugh Hunt had turned the demandant out 


of it *. The ſubſequent proceedings are made up into 


a record or recovery roll“, in which the writ and 
complaint of the demandant are firſt recited : where- 

upon the tenant appears, and calls upon one Jacob 
Morland, who is ſuppoſed, at the original purchaſe, 
to have warranted the title to the tenant ; and there- 
upon he prays, that the ſaid Jacob Morland may be 
called in to defend the title which he ſo warranted. 
This is called the voucher, vocatio, or calling of Jacob 
Morland to warranty ; and Morland is called the 
vouchee. Upon this, Jacob Morland, the vouchee, 
appears, is impleaded, and defends the title. Where- 
upon Golding, the demandant, defires leave df the 
court to impart, or confer with the veuchee in pri- 

vate; which is (as uſual) allowed him. And ſoon af. 
terwards the demandant, Golding, returns to court, 
but Morland the vouchee diſappears, or makes default. 
Whercupon judgment is given for the demandant, 
Golding, now called the recoveror, to recover the lands 
in queſtion againſt the teuant, Edwards, who is now 


; o See appendix, No. V. 2 & 2. 
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the recoveree: and Edwards has judgment to recover 
of Jacob Morland lands of equal value, in recompenſe 
for the lands ſo warranted by him, and now loſt by his 
default; which is agreeable to the doctrine of warran- 
ty mentioned in the preceding chapter 3. This is 


called the recompenſe, or recovery in value. But Ja- 


cob Morland having no lands of his own, being uſu- 
ally the cryer of the court (who, from being frequent- 


ly thus vouched, is called the common, vouchee }) it is 


plain that Edwards has only a nominal recompenſe for 
the lands ſo recovered againſt him by Golding ; which 
lands are now abſolutely veſted in the ſaid recoveicr 
by judgment of law, and ſeiſin thereof is delivered by 
the ſheriff of the county. So that this colluſive reco- 


very operates merely in the nature of a conveyance in 
fee-fimple, from Edwards the tenant in tail, to Gold- 


ing the purchaſor. 


The recovery, here deſcribed, is with a fng/e vouc!- 
er only; but Tometimes it is with double, trele, or far- 
ther voucher, as the exigency of the caſe may requir-. 


And indeed it is now uſual always to have a recovery 


with double voucher at the leaft : by firſt conveying an 
eſtate of freehold to any indifferent perſon, againſt 
whom the praecipe is brought; and then he vouches 
the tenant in tail, who vouches over the common 
youchee “. For, if a recovery be had immediately 
againſt tenant in tail, it bars only ſuch eſtate in tte 
premiſes of which he is then actually ſeiſed; where: s 
if the recovery be had againſt another perſon, and the 
tenant in tail be vouched, it bars every latent right and 
- intereſt which he,may have in the lands recovered 5, If 


Edwards therefore be tenant of the freehold in poſſeſ- 


fon, and John Barker be tenant in tail in remainder, 


here Edwards doth firſt vouch Barker, and then Barker 


| vouches Jacob Morland the common vouchee ; who is 
a.ways the laſt perſon vouched, and always makes de- 


fault: whereby the demandant Golding recovers the 
land againſt the tenanc Edwards, and Edwards reco- 
vers a recompenſe of equal value againſt Barker the firſt 
vouchee ; who recovers the like againſt Morland the 
+ beg. 305. 5 Bro. Abr. tit. Taile, 32 Plewd. 8. 
ee appendix, pag. xviii. ID 

I 1 2 


D 


, Þ 


* 
— - — 
—_ 


a . 8 x7 ws 8 edi 4 A a s * " 
3 . 2 7 Fre 1 5 a 0 n 3 _ _ — —— — —— . n * 933 Fo — — oo _ — 2 — — — — — . . 
ET TY * ROS p 2 * —_ 2 hs 1. outta = 2 1 n * N py 7 7 p py > p 4 8 of 
TU. *, . 92928 bc a Ae n 5; IR SE - « a 2 2 3 5 n * 5 g F 0 : LT 2 . . 7 Re - e's . 4 ; * s 
. 3 5 rs 1 - 8 — r ER 6 . 2 . a S er a s J 3 — 8 " , WIS 0 : 5 - 
I TI by 2 7 6 F . . ern al 6 e Fo ; rern me 4. C9 —_— TIE RO ER Oy . N ” — l : we, 
88 REN EL ee, n r my 2 *. 2 gt 1 r 12 0 N Hd, 2 e 28 ' g's Og Oe a IE EG * 8 ry ou 2 ee ae — — 4 n eee 8 — 9 
am IDE: A F £5 HED P WF 2 a * l * 7 * n I yg 7 þ N 5 5 l U 7 e I ET? ii 1 5 . 2 e = 
$4 g : © md TER \ ili. be. A I AS i hos $345 Bo rn 2 * > . 3 r N 8 * A eee EA : "A ” ” LY n > > 
N * . lr r r . — Wo ul; 7 MS) 3 * 2 "= r E 1 "ary 2 OO LI. ue 2 F - ' * Loreal *. 8 


n 
A RO as ENTCOAY 


364 The Kier. _ Booxll. 


common vouchee, againft whom ſuch ideal recovery in 
value is always ultimately awarded. 25 
This ſuppoſed recompenſe in value is the reaſon why 
the iſſue in tail is held to be barred by a common reco- 
very. For, if the recoveree ſhould obtain a recom- 
nſe in lands from the common vouchee (which there 
is a poſſibility in contemplation of law, though a very 
' improbable one, of his doing) theſe lands would ſup. 
ply the place of thoſe ſo recovered from him by col. 
luſion, and would deſcend to the iſſue in tail v. This 
reaſon will alſo hold with equal force, as to mg re. 
mainder-men and reverſioners; to whom the poſſibility 
will remain and revert, as a full recompenſe for the 
reality, which they were otherwiſe entitled to: but it 
will not aleways hold ; and therefore, as Pigott ſays “, 
the-judges have been even afuti, in inventing other rea- 
ſons to maintain the authority of recoveries. And, in 
particular, it hath been ſaid, that, though the eſtate- 
tail is gone from the recoveree, yet it is not deſtroyed, 
but yy transferred ; and ftill ſubſiſts, and will ever 
continue to ſubſiſt (by conſtruction of law) in the re. 
coveror, his heirs, and aſſigns: and, as the eftate-tail 
ſo continues to ſubſiſt for ever, the remainders or re- 
verſions expectant on the determination of ſuch eftate- 
tail can never take place. | | 
To ſuch awkward ſhiſts, ſuch ſubtile refinements, 
and ſuch ſtrange reaſoning, were our anceſtors obliged 
to have recourſe, in order to get the better of that ſtub- 
born ſtatute de donis. The deſign, for which theſe con- 
trivances were ſet on foot, was certainly laudable ; the 
unrivetting the fetters of eftates-tail, which were at- 
tended with a legion of miſchiefs to the common- 
wealth: but, while we applaud the end, we cannot but 
admire the means. Our modern courts of juſtice have 
indeed adopted a more manly way of treating the ſub- 
ject; by conſidering common recoveries in no other 
light, than as the formal mode of conveyance, b) 
which tenant in tail is enabled to aliene his lands. 
But, fince the ill conſequences of fettered inheritances 
are now generally ſcen and allowed, and of courſe thc 
utility and expedience of ſetting them at liberty are 


- © Pr. & St. b. 2. dial. 26. 7 of com. recov. 13, 14. 
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apparent; it hath often been wiſhed, that the proceſs 


of this conveyance was ſhortened, and rendered leſs 


ſubje& to niceties, by either totally repealing the ſta · 


tute de donis 3 which perhaps, by Teviving the old doe- 
trine of conditional fees, might give birth to many li- 


tigations : or by veſting in every tenant in tail of full 
age the ſame abſolute fee-ſimple at once, which now he 
may obtain whenever he pleaſes, by the colluſive fic- 
tion of a common recovery; though this might poſſi- 


bly bear hard upon thoſe in remainder or reverſion, by 


abridging the chances they would otherwiſe frequently 


have, as no recovery can be ſuffered in the intervals be- 


tween term and term, which ſometimes: continue for 
near five months together: or, laſtly, by empowering 
the tenant in tail to bar the eſtate-tail by a ſolemn 
dced, to be made in term time and enrelied in ſome 
court of record; which is liable to neither of the other 
objections, and is warranted not only by the uſage of 
our American colonies, and the deciſious of our own 


courts of juſtice, which allow a tenant in tail (without 


| fine or recovery) to appoint, his eſtate to any charitable 
uſe , but alſo by the precedent of the ſtatute 9 21 


Jace. I. c. 19, which, in caſe of a bankrupt tenant in 
tail, empowers his commiſſionces to ſell the eſtate at 


any time, by deed indented and enrolled. And if, 


in ſo national a concern, the emoluments of the offi- 
cers, concerned 1n paſing recoveries, are thought to 


be worthy attention, thoſe might be provided for in 
the fees to be paid upon each enrollment, 
2. The force and ęfed of common recoveries may 


appear, from what has been ſaid, to be an abſolute 


bar not only. of all eſtates tail, but of remainders and 


reverſions expectant on the determination of ſuch 
eftates. So that a tenant in tail may, by this method 
of aſſurance, convey the lands held in tail to the re- 


coveror his heirs and aſſigns, abſolutely free and dif. 


charged of all conditions and limitations in tail, and 
of all remainders and reverſions. But, by ſtatute 34 
& 35 Hen, VIII. c. zo. no recovery had againſt te- 
nant in tail, of the king's gift, whereof the remainder 


or reverſion is in the king, ſhall bar ſuch, eſtate-tail, | 


: dee pag. 380. ; 9 See pag. 290. 1 
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or the remainder or reverſion of the crown. And by 
the ſtatute 11 Hen. VII. c. 20. no woman, after her 
| buſband's death, ſhall ſuffer a recovery of lands ſettled 
on her by her huſband, or ſettled on her huſband and 
hes by any of his anceſtors. And by ſtatute 14 Eliz. 
c. 8. no'tenant for life, of any ſort, can ſuffer a reco- 
very, ſo as to bind them in remainder or reverſion, 
For which reafon, if there be tenant for life, with re. 
mainder in tail, and other remainders over, and the 
tenant for life is defirous to ſuffer a valid recovery ; 
either he, or the tenant to the praecipe by him made, 
muſt vouch the remainder-man in tail, otherwiſe the 
recovery is void: but if he does vouch ſuch remainder. 
man, and he appears and vouches the common vouchee, 
it is then good; for if a man be vouched and appears, 
and ſuffers the recovery to be had againſt the tenant to 
the praccipe, it is as effQuual to bar the eſtate- tail as if 
he himſelf were the recoveree “. FTE 
In all recoveries it is neceſſary that the recoverce, 
or tenant to the ee as he is uſually called, be 
actually ſeiſed of the freehold, elſe the recovery is 
void *. For all actions, to recover the ſeiſin of lands, 
muſt be brought againſt the actual tenant of the free- 
hold, elſe the ſuit will loſe it's effect; ſince the free- 
hold cannot be recovered of him who has it not. And, 
though theſe recoveries are in themſelves fabulous and 
fictitious, yet it is neceſſary that there be a&ores falu- 
| tae, properly qualified. But the nicety thought by 
ſome modern practitioners to be 1equiſite in conveying 
the legal freehold, in order to make a good tenant to 
the . is removed by the proviſions of the ſta- 
tute 14 Geo. II. c. 20. which enacts, with a retro- 
ſpect and conformity to the ancient rule of law ?, that, 
though the legal freehold be veſted in leſſees, yet thoſe 
who are entitled to the next freehold eſtate in remain- 
der or reverſion may make a good tenant to the prae- 
cipe that, though the deed or fine which creates ſuch 
tenant be ſubſequent to the judgment of recovery, yet, 
if it be in the ſame term, the recovery ſhall be valid in 
law ;—and that, though the recovery itſelf do not ap. 
pear to be entered, or be not regularly entered, on re. 
e. 2 pi 125 . 115. 
N ak. e 


— 
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cord. yet the deed to make a tenant to the praecipe, and 
—_— uſes of the recovery, ſhall after a poſſeſſion * 
of twenty years be ſufficient evidence, on behalf of a 
purchaſor for valuable conſideration, that ſuch recove- 
ry was duly ſuffered. And this may ſuffice to give the 
ſtudent a general idea of common recoverics, the laſt 
| ſpecies of aſſurances by matter of record. x 
Before I conclude this head, I muſt add a word con- 
cerning deeds to lead, or to declare, the uſes of fines, 
and of recoveries, For if they be levied or ſuffered 
without any good conſideration, and without any uſes 
declared, they, like other conveyances, enure only to 
the uſe of him who levies or ſuffers them). And if a 
conſideration appears, yet as the moſt uſual fine, “ fur. 
« copnizance de droit come ceo, Qt.“ conveys an abſolute 
eſtate, without any limitations, to the cognizee; and 
as common recoveries do the ſame to the recoveror, 
| theſe aſſurances could not be made to anſwer the pur- 
poſe of family ſettlements, (wherein a variety of uſes 
nd deſignations. is very often expedient) unleſs their 
force and effect were ſubjected to the direction of other 
more complicated deeds, wherein particular uſes can 
be more particularly expreſſed. The fine or recovery 
itſelf, like a power once gained in mechanics, may be 
applied and directed to give efficacy to an infinite vari- 
ety of movements, in the vaſt and intricate machine of 
a voluminous family ſeetlement. And, if theſe deeds 
are made previous to the fine or recovery, they are 
called deeds to lead the uſes; if ſubſequent, deeds to 
declare them. As, if A tenant in tail, with reverſion 
to himſelf in fee, would ſettle his eſtate on B for life, 
remainder to C in tail, remainder to D in fee; this is 
| What by law he has no power of doing effectually, while 
his own eſtate- tail is in being. He therefore uſually, 
after making the ſettlement propoſed, covenants to levy - 
a fine (or, if there be any intermediate remainders, to 
ſuffer a recovery) to E, and directs that the ſame ſhall 
enure tothe uſes in ſuch ſettlement mentioned. This 
is now a deed to lead the uſes of the fine or recovery; 
and the fine when levied, or recovery when ſuffered, 
ſhall enure to the uſes ſo ſpecified and no other. For 


I Dyer. 18. 
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Though E, the cognizee or recoveror, hath a fee · ſimple 
veſted in himſelf by the fine or recovery; yet, by the 
operation of this deed, he becomes a mere inſtrument or 
conduit - pipe, ſeiſed only to the uſe of B, C, and D, in 
ſucceſſive order: which uſe is executed immediately, 
by force of the ſtatute of uſes !. Or, if a fine or reco- 
very be had without any previous ſettlement, and a deed 
be afterward; made between the parties, declaring the 
uſes to which the ſame ſhall be applied, this wil! be 
equally good, as if it had been expreſsly levied or ſuf- 
fered in conſequence of a deed directing its operation 
to thoſe particular uſes. For by ſtatute 4 & 5 Ann. 
e. 16. indentures to declare the uſes of fines and 1ecove- 

ries, made after the fine and recoveries had aud ſuffer- 
ed, ſhall be good and effectual in law, and the fine aud 
recovery ſnall enure to ſuch uſcs, and be eſteemed to 
be only in truſt, notwithſtanding any doubts. that had 

_ ariſen on the ſtatute of frauds 29 Car. II. c. 3. to the 


Boox II. | 


com: rar y. 


4 This doctrine may perhaps 
be more clearly illuſtrated by ex- 
ample. In the deed or marriage 
ſettlement in the append. x, No. 
II. C. 2. we may ſuppoſe tie 
lands to have been orig.nally ſet- 
tled on Abraham and Cecilia 
Barker for life, remainder to 
John Barker in tail, with divers 
other remainders over, reverſion 
to Cecilia Barker in fee; and 
now intended to be ſettled to the 
ſeveral uſes therein expreſſed, 
 wis. to Abraham and Cecilia 
Parker tili the marriage of john 
Barker with Katherine Edwards, 
and then to Join Barker for life; 
remainder to truſtees to preſerve 
the contingent remainders; re- 
mainder to his wife Katherine 
for fe, for her jointure z re- 
mainder to other truitees, for a 
term of five hundred years; re- 
mainder to the firſt and other 
ſons of the marriage in tail; re- 
mainder to the daughters in tail; 
remainder to John Barber in tail; 
remainder to Cecilia Barker in 


Fee. Now it is neceſſary, in or- 


der to bar the eſtate ta! of John 

Barker, and the remainders ex- + 
pectant thereon, that a recovery 
be ſuffered oi the premiſes: and 
it is thought proper (for though 
uſual, it is by no means ncceſſa- 
rx: ice Forreſter. 167.) that in 
order to make a goed tenant of 
the freehold, or tenant to the 
fraccipe, during the coverture, 
a fine ſhould be levied by Abra- 
ham, Cecilia, and John Barker 
and that the recovery itſelf be 
ſuffered aga.nit this tenant to the 
praccipe, who ſhail vouch John 
Barker, and thereby bar his eſ- 
tate-tail, and become tenant to 
the ſee - ſimple by virtue of ſuch 
recovery: the uſcs of which eſ- 
tate, ſo acquired, are to be thoſe 
expreſſed in this aced. Accord- 
ingly the parties covenant to do 
theſc ſeveral acts: (ſee pag. viii.) 
and in conſequence thereot the 
fine and recovery are had and fut- 
fered (No. IV. and No. V.) of 
which this conveyance is a deed - 
to lead the uſes, 
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Ws: are next to conſider aſſurances by ſpecial cuſ- 
tom, obtaining only in particular places, and relative 
only to a particular ſpecies of real property. This 
therefore is a very narrow title; being confined to co- 
pyhold lands, and ſuch cuſtomary eſtates, as are hol- 
den in antient demeſne, or in manors of a ſimilar na- 
ture; which, being of a very peculiar kind, and ori- 
ginally no more than tenancies in pure or privileged 
villenage, were never alienable by deed ; for, as that 
might tend to defeat. the lord of his ſigniory, it is 
therefore a forfeiture of a copyhold *. Nor are they 
transferrable by matter of record, even in the king's 
courts, but only in the court baron of the lord. The 
method of doing this is generally by ſurrender; though 
in ſome manors, by ſpecial cuſtom, recoveries may be 
ſuffered of copyholds * : but theſe differing in nothing 
material from recoveries of free land, ſave only that 
they are not ſuffered in the king's courts, but in the 
court baron of the manor, I ſhall confine myſelf to 
conveyances by ſurrender, and their conſequences, * 
Surrender, ſurſumredditio, is the yielding up of the 
eſtate by the tenant into the hands of the lord, for 
ſuch purpoſes as in the ſurrender are expreſſed. 5 
it may be, to the uſe and behoof of A and his heirs; 
to the uſe of his own will; and the like. The proceſs, 
in moſt manors, is, that the tenant comes to the ſtew» 


* 
\ 
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ard, either in court, (or, if the cuſtom permits, out 
of court) or elſe to two cuſtomary tenants of the ſame 
manor, provided there be alſo a cuſtom to warrant it; 
and there by delivering up a rod, a glove, or other ſym- 
bol, as the cuſtom directs, reſigns into the hands of the 
lord, by the hands and acceptance of his ſaid ſteward, 
or of the ſaid two tenants, all his intereſt and title to 
the eſtate; in truſt to be again granted out by the lord, 
to ſuch perſons and for ſuch uſes as are named in the 
ſurrender, and the cuſtom of the manor will warrant. 
If the ſurrender be made out of court, then, at the 
next or ſome ſubſequent court, the jury or homage 
mult preſent and find it upon their oaths; which pre- 
ſentment is an information to the lord or his ſteward of 
what has been tranſacted out of court. Immediately 
upon ſuch ſurrender in court, or upon preſentment of 
a ſurrender made out of court, the lord by his ſteward 
Fronts the ſame land again to cefluy que uſe, (who is 
ometimes, though rather improperly, called the ſur- 
renderce) to hold by the antient rents and cuſtomary 
ſervices; and thereupon admits him tenant to the co- 
pyhold, according to the form and effect of the ſur- 
render, which muſt be exactly purſued. And this is 
done by delivering up to the new tenant the rod, or 
_ glove, or the like, in the name, and as the ſymbol, of 
corporal ſeiſin of the lands and tenements. Upon 
which admiſſion he pays a fine to the lord according 
to the cuſtom of the manor, and takes the oath of 
fealty. 5 
In this brief abſtract of the manner of transferring 
copy bold eſtates we may plainly trace the viſible foot- 
ſteps of the feodal inſtitutions. I he fief, being of a 
bat: nature and tenure, is unalienable without the 


knowledge and conſent of the lord. For this purpoſe 


it is reſigned up, or ſurrendered into his hands. Cuſ- 
tom, and the indulgence of the law, which favours li- 
berty, has now given the tenant a right to name his 
ſueceſſor; but formerly it was far otherwiſe. And I 

am apt to ſuſpect that this right is of much the ſame 
antiquity with the introduction of uſes with 2 to 

frechold lands: for the alienee of a copyhold had 
merely jus fiduciarium, for which there was no remedy 


1 
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at law, but only by ſub. poena in chancery 3, When 


therefore the lord had accepted a ſurrender of his te- 


nant's intereſt, upon confidence to —_—_ the eſtate 
to another perſon, either then ee named or to 
be afterwards named in the tenant's will, the chancery 


- inforced this truſt as a matter of conſcience ; which ju- 


riſdiction, though ſeemingly new in the time of Ed- 


ward IV“, was generally acquieſced in, as it opened 


the way for the alienation of copyholds, as well as of 
freehold eſtates, and as it rendered the w/e of them both 5 
equally deviſable by teſtament. Vet even to this day, 

the new tenant cannot be admitted but by compoſition 


with the lord, and paying him a fine by way of ac- 


knowledgement for the licence of alienation. Add to 
this the plain feodal inveſtiture, by delivering the ſym- 
bol of ſeiſin in preſence of the other tenants in open 
court; quando haſta vel aliud corporeum quidlibet porri- 
« gitur a domino ſe inveſtituram facere dicente ; que ſaltem 
«© coram duobus vaſallis ſolemniter fieri debet* : and, to 
crown the whole, the oath of fealty is annexed, the 


very bond of feodal ſubjection. From all which we 


may fairly conclude, that, had there been no other 
evidence of the fact in the reſt of our tenures and ef- 
tates, the very exiſtence of copyholds, and the man- 
ner in which they are transferred, would inconteſtably 
prove the very univerſal] reception, which this northern 


ſyſtem of property for a long time obtained in this iſ- 


land; and which communicated itſelf, or at leaſt it's 


ſimilitude, even to our very villeins and bondmen. 


hold, I muſt ſurrender it to the uſe of my laſt 
and teſtament ; and in my will I muſt declare my in- 


This method of conveyance is ſo eſſential to the na- 


ture of a copyhold eſtate, that it cannot properly be 


transferred by any other aſſurance. No feoffment or 
grant has any operation thereupon, If I would ex- 
change a copyhold eſtate with another, I cannot do 


it by an ordinary deed of exchange at the common law; 


but we muſt ſurrender to each other's uſe, and the lord 
will admit us accordingly. If I would deviſe a 3 


3 Cro. Jac. 88. copie. 10. 8 
4 Bro. pigs Tenant. per $ Feud. 2 2. f. 2» ; 
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tentions, and name a deviſee, who will then be entitled 
to admiſſion *. ' A fine or recovery had of copyhold 
lands in the king's court may indeed, if not duly revert. 
ed, alter the tenure of the lands, and convert them in. 
to frank fee, which is defined in the old book of te. 
nures * to be land pleadable at the common law: 
but upon an action on the caſe, in the nature of a wit 
of a deceit, brought by the lord in the king's court, 
ſuch fine or recovery will be reverſed, the lord will re. 
cover his juriſdiction, and the lands will be reſtored to 
their former ſtate of copyhold ?. pr, 
In order the more clearly to apprehend the nature of 
this peculiar aſſurance, let us take a ſeparate view of it's 
ſeveral parts; the ſurrender, the preſcatment, and the 
admittance, *- SHE, | 
1. A ſurrender, by an admittance ſubſequent where. 


to the conveyance is to receive it's perfection and confir- 
mation, is rather a manifeſtation of the alienor's inten- 


tion, than a transfer of any intereſt in poſſeſſion. For, 


till admittance of cgluy que uſe, the lord taketh notice 
of the furrenderor as his tenant ; and he ſhall receive 


"the profits of the land to his own uſe, and ſhall dif. 
charge all ſervices due to the lord. Yet the intereſt re- 
mains in him not abſolutely, but ſub'modo ; for he can- 
not paſs away the land to any other, or make it ſubje& 
to any other incumbrance than it was ſubje& to at the 
time of the ſurrender. But no manner of legal intereſt 
is veſted in the nominee before admittance. If he en- 
ters, he is a treſpaſſer, and puniſhable in an action of 
treſpaſs: and if he ſurrenders to the uſe of another, ſuch 
_ ſurrender is merely void, and by no matter ex poſt fade 
can be confirmed. For though he be admitted in pur- 
ſuance of the original ſurrender, and thereby acquires 
afterwards a ſufficient and plenary intereſt as abſolute 
owner, yet his ſecond ſurrender previous to his own ad- 
mittance is abſolutely void ab initio; becauſe at the time 
of ſuch ſurrender he had but a poſſibility of an intereſt, 
and could therefore transfer nothing: and no ſubſc- 
quent admittance can make an act good, which was 


Co. Copyh. F. 3 2. tenir en franke fre. 
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' ab initio void. Yet, though upon the original ſurren- 
der the nominee hath but a poſſibility, it is however 
ſuch a poſſibility, as may whenever he pleaſes be re. 
| duced to a certainty ; for he cannot either by force or 
fraud be deprived or deluded of the effe& and fruits of 
the ſurrender ; but if the lord refuſe to admit him, he 
is compellable to do it by a bill in chancery, or a man- 
| damus : and the ſurrenderor can in no wiſe defeat his 
grant; his hands being for ever bound from diſpoſing 
of the land in any other way, and his mouth for ever 
ſtopped from revoking or countermanding his own de- 
liberate act | | 
2. As to the preſentment ; that, by the general cuſtom 
of manors, is to be made at the next court baron im- 
mediately after the ſurrender ; but by ſpecial cuſtom in 
ſome places it will be good, though made at the ſecond - 
or other ſubſequent court. And it is to be brought 
into court by the /ame perſons that took the ſurrender, 
and then to be preſented by the homage ; and in all 
points material muſt correſpond with the true tenor of 
the ſurrender itſelf. And therefore, if the ſurrender be 
conditional, and the preſentment be abſolute, both the 
ſurrender, preſentment, and admittance thereupon, are 
wholly void * ; the ſurrender, as being never truly pre- 
ſented the preſentment, as being falſe ; and the ad- 
mittance, as being founded oa ſuch untrue preſentment. 
If a man ſurrenders out of court, and dies before pre- 
ſentment, and preſentment be made after his death, ac» 
_ cording to the cuſtom, this is ſufficient 4. So too, if ceſluy 
gue uſe dies before preſentment, yet, upon preſentment 
made after hiz death, his keir according to the cuſtom 


| Thall be admitted. The ſame law is, if thoſe, into whoſe 


hands the ſurrender is made, die before preſentment ; 

for, upon ſufficient, proof in court that ſuch a ſurren- 

der was made, the lord ſhall be compelled to admit ac- 

cordingly. And if the ſteward, the tenants, or others 

into whoſe hands ſuch ſurrender is made, refuſe or ne- 

| ge to bring it in to be preſented, upon a petition pre- 

erred to the lord in his court baron, the party grieved 

ſhall find remedy. But if the lord will not do him right 
1 2 Roll. 1 ; 3 Co. 40, 
„ 4 Co. 2 
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and juſtice, he may ſue both the lord, and them that 
22 the {urrender, in chancery, and ſhall there find 
3. NMAdmittance is the laſt ſtage, or perfection, of 
copyhold affurances. And this is of three ſorts : firſt, 
an admittance upon a voluntary grant from the lord; 
ſrcondly, an admittance upon 49 by the former 
tenant; and, thirdly, an admittance upon a deſcent 
trom the anceſtor. BEG, 1 
In admittances, even upon a voluntary grant from 
the lord, when copyhold lands have eſcheated or 16 _ 
verted to him, the lord is conſidered as an inſtrument. 
For, though it is in his power to keep the lands in his 
ewn hands, or to diſpoſe of them at his pleaſure, by 
granting an abſolute fee-ſimple, a freehold, or a chat- 
tel intereſt therein; and quite to change their nature 
from copyhold to ſocage tenure, ſo that he may well 
be repiited their abſolute owner and lord ; yet it he 
will {till continue to diſpoſe of them as copyhold, he 
is bound to obſerve the ancient cuſtom preciſely in - 
every point, and can neither in tenure nor eſtate intro- 
duce any kind of alteration ; for that were to create a 
new copyhold : wherefore in this reſpect the law ac- 
counts him cuſtom's inſtrument. For if a copyhold for 
Tife falls into the lord's hands, by the tenant's death, | 
though the lord may deſtroy the tenure and enfranchiſe 
the land, yet if he grants it out again by copy, he can 
neither add to nor diminiſh the ancient rent, nor make 
any the minuteſt variation in other reſpects “; nor is 
the tenant's eſtate, ſo granted, ſubje& to any charges 
or incumbrances by the lord. 
In admittances upon ſurrender of another, the lord 
is to no intent reputed as owner, but wholly as an in- 
ſtrument : and the tenant admitted ſhall likewiſe be 
ſubje& to no charges or incumbrances of the lord; for 
his claim to the eſtate is ſolely under him that made 
the ſurrender 5. 5 e | | 
And, as in admittances upon ſurrenders, ſo in ad- 
mittances upon defſcents by the death of the anceſtor, 
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| hs lord is uſed as a mere inſtrument ; and, as no man- 


ner of intereſt paſſes into him by the ſurrender or the 
death of his tenant, ſo no intereſt paſſes out of him by 
the act of admittance. And therefore neither in the 
one caſe, nor the other, is any reſpe& had to the quan- 


tity or quality of the lord's eftate in the manor, For 


whether he be tenant in fee or for years, whether he be 


in poſſeſſion by right or by wrong; it is not material; 


ſince the admittances made by him. ſhall not be im- 


peached on account of his title, becauſe they are judi- 


cial, or rather miniſterial, acts, which every lord in 
poſſeſſion is bound to perform 9. 3 | 
Admittances, However, upon ſurrender differ from 


admittances upon deſcent in this: that by ſurrender 
nothing is veſted in ceſtuy que uſe before admittance, 


no more than in voluntary admittances ; but upon de- 
ſcent the heir is tenant by copy immediately upon the 
death of his anceſtor : not indeed to all intents and 


purpoſes, for he cannot be ſworn on the homage nor 


maintain an action in the lord's court as tenant 3 but 
to moſt intents the law taketh notice of him as.of a 
ora tenant of the land inſtantly upon the death of 

is anceſtor, eſpecially where he is concerned with any 
ſtranger. He may enter into the land before admit- 
tance 3 may take the profits; may puaiſh any treſpaſs 
done upon the ground ; nay, upon ſatisfying the lord 
for his fine due upon the deſcent, may ſurrender into 
the hands of the lord to whatever uſe he pleaſes. For 


| which reaſons we may conclude, that the admittance 


of an heir is principally for the benefit of the lord, to 
intitle him to his fine, and not ſo much neceſſary for 
the ſtrengthening and compleating the heir's title. 


Hence indeed an obſervation might ariſe, that if the 
benefit, which the heir is to receive by the admittance, 


18 not equal to the charges of the fine, he will never 
come in and be admitted to his copyhold in court; and 

fo the lord may be defrauded of his fine. But to this 
we may reply in the words of fir Edward Coke „ 
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« T aſſure myſelf, if it were in the election of the heir 
4 to be admitted or not to be admitted, he would he 
« heft contented without admittance ; but the cuſtom 
< in every manor is in this point compulſory. For, 
either upon pain of forfeiture of their copyhold, 
« or of incurring ſome t penalty, the heirs of 
* copyholders are inforced, in every manor, to come 
& into court and be admitted according to the cuſ- 
tom, within a ſhort time after notice given of their 
« anceſtor's deceaſe. ?? | 
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er ALIENATION S DEVISE- | 


| Tur laſt method of conveying real property, is 
dy deviſe, or diſpoſition contained in a man's laſt will 
and teſtament. And, in conſidering this ſubject, E 
ſhall not at preſent inquire into the nature of wills and 
teſtaments, which are more properly the inſtruments. 
to convey perſonal eſtates ; but only into the original 
and antiquuty of deviſing real eftates by will, and the 
conſtruction of the ſeveral ſtatutes. upon which that 
wer is nom founded. 3 Da 
It ſeems ſufficiently clear, that, before the conqueſt, 
lands were deviſable by will *. But, upon the intro- 
duction of the military tenures, the reſtraint of deviſe 
ing lands naturally took place, as a branch of the feo- 
doctrine of non- alienation without the conſent of 
the lord *. And ſome have queſtioned, whether this 
reſtraint (which we may trace even from the ancient 
Germans) was not founded upon truer principles of 
policy, than the power of wantonly diſinheriting the 
heir by will, and transferring the eſtate, through the 
dotage or caprice of the anceſtor, from thoſe of his 
blood to utter ſtrangers. For this, it is alleged, main- 
tained the ballance of property, and prevented one 
man from growing too big or powerful for his neigh. 
| bours; ſince it rarely happens, that the ſame man is 
| heir to many others, though by art and management 
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be may frequently become their deviſee. Thus the an- 
cient law of the Athenians directed that the eſtate of 
the deceaſed ſhould always deſcend to his children; 
or, on failure of lineal deſcendants, ſhould go to the 
Collateral relations: which had an admirable effect in 
keeping up equality and preventing the accumulation 
of eſtates. But when Solon “ made a ſlight alteration, 
by itting them (though only on failure of iſſue) 
to diſpoſe of their laads by teſtament, and deviſe away 
eſtates from the collateral heir, this ſoon produced an 
exceſs of wealth in ſome, and of poverty in others: 
which, by a natural progreſſion, firſt produced popu- 
lar tumults and diſſentions; and theſe at length ended 
in tyranny, and the utter extinction of liberty; which 
Was quickly followed by a total ſubverſion of their ſtate 
And nation, On the other hand, it would pow ſeem 
hard, on account of ſome abuſes, (which are the na- 
tural conſequence of free agency, when coupled with 
human inſirmity) to debar the owner of lands from 
_ diſtributing them after his death, as the exigence of 
his family affairs, or the juſtice due to his creditors, 
may perhaps require. And this power,. if prudently 
managed, has with us a peculiar. propriety ; by pre- 
venting the very evil which reſulted from Solon's in- 
Kitution, the too great accumulation of property : 
which is the natural conſequence of our doctrine of ſue - 
_ ecflion by primogeniture, to which the Athenians were 
ſtrangers. Of this accumulation the ill effects were 
ſevercly felt even in the feodal times : but it ſhould al- 
ways he ſtrongly diſcouraged in a commercial country, 
whoſe welfare depends on the number of moderate for- 
tunes engaged an the extenſion of trade. bs 2 
w 


However this be, we find that, by the common 
of England ſince the conqueſt, no eſtate, greater than 
for term of years, could be diſpoſed of by teſtament *; 

except only in Kent, and in ſome ancient burghs, and 

_ a few particular manors, where their Saxon immuni- 
ties by ſpecial indulgence ſubſliſted . And though 
De feodal reſtraint on alienations by deed vaniſhed 


+ Plutarch. in o Solon, © Litt, . 267. 1 Lat, 111, 
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very early, yet this on wills continued for ſome cen- 
turies after ;; from an apprehenſion of infirmity and 
impoſition on the teſtator in extremis, which made ſuch | 
deviſes ſuſpicious ?. Beſides, in deviſes there was 
wanting that general notoriety, and public deſignation . 
of the ſucceſſor, which in deſcents is apparent to the 
neighbourhood, and which the ſimplicity of the com- 
mon law always required in every transfer and new ac- 
quiſition of 3 . | tha EAT 
But when eccleſiaſtical ingenuity had invented the 
doctrine of uſes, as a thing difſtin& from the land, 
uſes began to be deviſed veryfrequently *, and the de- 
viſee of the uſe could in chaneery compel it's executi- 
on. For it is obſerved by Gilbert ?, that, as the po- 
piſh clergy then generally fate in the court of chan- 
cery, they conſidered that men are moſt liberal when 
they can enjoy their poſſeſſions no longer: and there- 
fore at their death would chooſe to diſpoſe of them to 
thoſe, who, according to the ſuperſtition of the times, 
could intercede for their happineſs in another world. 
But, when the ſtatute of uſes® had annexed the poſ- 
ſeſſion to the uſe, theſe uſes, being now the very land 
itſelf, became no longer deviſable : which might have 
occaſioned a great revolution in the law of deviſes, had 
not the ſtatute of wills been made about five years af- 
ter, wiz. 32 Hen. VIII. c. 1. explained. by 34 Hen. 
VIII. c. 5. which enacted, that all perſons being 
ſeiſed in fee-ſimple (except feme-coverts, infants, ideots 
and perſons: of nonſane memory) might by will and 
teſtament in writing deviſe to any other perſon, except 
to bodies corporate, two-thirds of their lands, tene- - 
ments and hereditaments, held in chivalry, and the 
whole of thoſe held in ſocage : which now, through 
the alteration of tenures by the ſtatute of Charles the 
ſecond, amounts to the whole of their landed proper- 
ty, except their copyhold tenements. at Es 
Corporations were excepted in theſe ſtatutes, to pre- 
vent the extenſion of gifts in mortmain ; but, now, by 
conſtruction of the ſtatute 43 Eliz. c. 4. it is held, that 
a deviſe toa corporation far a charitable uſe is valid, as 
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operating in the nature of an appein/ment, rather than 
A ofa 2. And indeed the piety of the judges hath 
| formerly carried them great lengths in ſupporting ſuch. 
charitable uſes * ; it being held that the ſtatute of Eli. 
zabeth, which favours appointments-to charities, ſu- 
es and repeals all former ſtatutes *, and ſupplies 
all defects of aſſurances 3; and therefore not only a de. 
viſe to a corporation, but a deviſe by a copyhold te- 
nant without ſurrendering to the uſe of his will *, and 
a deviſe (nay even a ſettlement) by tenant in tail 
without either fine or recovery, if made to a cbarita- 
ble uſe, are good by way of appointments. 
5 With regard to deviſes in general, experience ſoon 
5 ſhewed how difficult and hazardous a thing it is, even 
in matters of public utility, to depart from. the rules 
of the common law; which are ſo nicely conſtructed 
and ſo artificially connected together, that the leak 
breach in any one of them diſorders for a time the tex- 
ture of the whole. Innumerable frauds and perjurics 
were quickly introduced by this parliamentary method 
of inheritance : for ſo looſe was the conſtruction made 
upon this act by the courts of law, that bare notes in 
the hand-writing of anotber perſon were allowed to be 
ood wills within the ſtatute . To remedy which, the 
atute of frauds and perjuries, 29 Car. II. c. 3. di- 
rects, that all deviſes of lands and tenements fhall nat 
only be in writing, but ſigned by the teſtator, or ſome 
other perſon in his preſence, and by his expreſs di- 
rection; and be ſubſcribed, in his preſence, by thre 
or four credible witneſſes. And a ſolemnity nearly 
ſimilar is 2 for revoking a deviſe by writing; 
though the ſame may be alſo revoked by burning, cav- 
eelling, tearing, or obliterating thereof by the deviſor, 
or in his preſence and with his. conſent x as likewiſc 
_impliedly, by ſuch a great and intire alteration is the 
circumſtances and fituation of the deviſor, as ariſes 
from marriage and the birth of a child ?. 
x Ch. Prec. 2 $40 6 72. Cro. Eliz. 100, 
r ao eras Chriſtopher. 
i 42 | . Scacch, 6 Jul. 1771. Spragge v. 
3 Duke's charit. uſes. $4. Stone, at the Cockpit, 27 Mar. 
4 Moor. 390. . 3773. by Wilmot, de Grey) and 
* Vern. 453. Ch, Fre Parker, See page 30% 
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In the conſtruction of this laſt ſtatute, it has been 
adjudged that the teſtator's name, written with his own 
hand, at the beginning of his will, as, I John Mills 

« do make this my laſt will and teſtament,” is a ſuffi- 
|  eient ſigning, without any name at the bottom; the? 

the other is the ſafer way. It has alſo been determined, 
that though the witneſſes muſt all ſee the teſtator ſign, 
or at leaſt acknowlege the ſigning, yet they may do it at 
different times 9. But they muſt all ſubſcribe their 
names as witneſfes in his preſence, leſt by any poſſibility 


they ſhould miſtake the inſtrument o. And, in one cafe _ 5 


determined by the court of king's- bench, the judges 
were extremely ſtrict in regard to the credibility, or ra- 
| ther the competency, of the witneſſes : for they would. 
not allow any legatee, nor by conſequenee a creditor, 
where the legacies and debts were charged on the real. 
eſtate, to be a competent witneſs te the deviſe, as being 
too deeply concerned in intereſt not to wiſh the eſta- 
bliſhment of the will; for, if it were eſtabliſhed, he 
gained a ſecurity for his legacy or debt from the real 
eſtate, whereas otherwiſe he had no claim but on the 
| perſonal aſſets. This determination however alarmed 
many 8 and creditors, and threatened to ſhake 
moſt the titles in the kingdom, that depended on de- 
viſes by will. For, if · the will was atteſted by a ſervant 
to whom wages were due, by the apothecary or attorney 
whoſe very attendance made them creditors, or by the 
miniſter of the 'pariſh who had any demand for tithes 
or eccleſiaſtical dues, (and theſe are the perſons moſt 
likely to be preſent in the tefſtator's laſt illneſs) and if in. 
ſuch caſe the teſtator had charged his real eſtate with. 
the payment of his debts, the whole will, and every diſ- 
Poſition therein, ſo far as related toreal property, were 
held to be utterly void. This occaſioned the ftatute- 
25 Geo. II. c. 6. which reſtored both the competency. 
and the credit of ſuch legatees, by declaring void all le- 
acies given to witneſſes, and thereby removing all poſſi- 
bility of their intereſt affecting their teſtimony, The 
lame ſtatute likewiſe eſtabliſhed the competency of cre 
ditorr, by directing the teſtimony of all ſuch creditors ts. 
Ale. 2. 8 © P. Wms 8 
enn 740. 
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be admitted, but leaving their credit (like that of all 
other witneſſes) to be conſidered, on a view of all the 
. circumſtances, by the court and jury before whom ſuch 
will ſhall be eonteſted. And in a much later caſe * the 
«teſtimony of three witneſſes, who were creditors, wa: 
held to be ſufficiently credible, though the land was 
charged with the payment of debts ; and the reaſons 
pes on the former determination were ſaid to be in. 
ſufficient. 5 . 
Another inconvenience was found to attend this new 
method of conveyance by deviſe; in that creditors by 
bond and other ſpecialties, which affected the heir pro- 
. vided he had aſſets by deſcent, were now defrauded of 
their ſecurities, not having the ſame remedy againſt 
the deviſee of their debtor. To obviate which, the 
ſtatute 3 & 4 W. & M. c. 14. hath provided, that all 
wills, and teſtaments, limitations, diſpoſitions, and ap- 
pointments of real eſtates, by tenants in fee · ſimple ot 
. power to diſpoſe by will, ſhall (as againſt ſuch 
ereditors only) be deemed to be fraudulent and void: 
and that ſuch creditors may maintain their actions 
jointly againſt both the heir and the deviſee. | 
A will of lands, made by the permiffion and under 
the control of theſe ſtatutes, is conſidered by the courts 
of law not ſo much in the nature of a teſtament, as of 
a conveyance declaring the uſes to which the land ſhall | 
be ſubject: with this difference, that in other convey- 
ances the actual /ub/cription of the witneſſes is not re- 
quired by law 3, though it is prudent for them ſo to do, 
in order to aſſiſt their memory when living, and to ſup- 
their evidence when dead ; but in deviſes of lands 
uch ſubſcription is now abſolutely neceſſary by ſtatute, 
in order to identiſy a conveyance, which in it's nature 
.can never be ſet up till after the death of the devilor. 
And upon this notion, that a deviſe affecting lands i 
merely a ſpecies of conveyance, is founded this diſtinc. 
tion between ſuch deviſes and teſtaments of perſo 
chattels; that the latter will operate upon whatever 
tho teſtator dies poſſeſſed of, the former only upon ſuck 
real eſtates as were his at the time of executing aud 
publiſhing his will . Wherefore no after-purchaſed 
> M. 31 Geo. II. 4 Bur. I 430. P. Wms. 575. 11 Modath 
3 See page 311, 218. | IT PS” 
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lands will paſs under ſuch deviſe q, unleſs, ſubſequent 
to the purchaſe or contract „, the deviſor republiſhes 
We have now conſidered the ſeveral ſpecies of com- 
mon aſſurances, whereby a title to lands and tene- 
ments may be transferred and conveyed from one man 
to another. But, before we conclude this head, it 
may not be improper to take notice of a few general 
rules and maxims, which have been laid down by courts, 
of juſtice, for the conſtruction and expoſition of them 
all. Theſe are, | 8 
1. That the conſtruction be favourable, and as near 
the minds and apparent intents of the parties, as the 
rules of law will admit *, For the maxims of law are, 
that “ verb intentions debent inſervire; and © benigne 


iu interpretamur chartas propter fimplicitatem laicorum. ? 
And therefore the conftructior: mult alſo be reaſonable, 
and agreeable to common underſtanding ?. . FO 
2. That quoties in verbit nulla off ambiguitas, ibi nullg _ 

expoſitio contra wverba fienda ft * : but that, where the. 
ixtention is clear, too minute a ſtreis be not laid on the 
ſtrict and preciſe ſignification of evords nam gui haeret 
in litera, haeret in cortice. Therefore, by a grant of a 
renainder a reverſion may well paſs, and ? converſo *, 
And another maxim of law is, that mala grammatica. 
« gon vitiat chartam ;” neither falſe Engliſh nor bad 
Latin will deſtroy a deed * Which perhaps a claſſical 
critic-may think to be no unneceſſary caution. . 

3. That the conſtruction be made upon the entire 
| deed, and not merely upon disjointed parts of it, 
Nam ex antecedentibus et conſequentibus fit optima inter- 
4 pretatio*,” And therefore that every part of it, 
be (if poſſible) made to take effect; and no word but 
what may operate in ſome ſhape or other * „ Nam 
* erba debent intelligi cum ęſffectu, w res magis valeat . 
© quem pereat 5,” JJV 


5 Moor. 255. 11 Mod. 127. 1 Hoh. 27. 3 
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| ne Pr IE 4 1 P. Wms. 457. | 

? + Bulſtr. 375. Hob. 304. . * Plowd, 156, 7 55 


® 2 Saund, 157. 


384 TDi. Riots Boon II. 


4. That the deed be taken moſt ſtrongly againſt him 
that is the agent or contractor, and in favour of the 
other party. Verba fortius accipiuntur contra pro. 
retitem.”” As, if — in — nts = 
one an eſtate for life, generally, it ſhall be conſtrued 
ati eſtate for the life of the grantee . For the prin. 
ciple of ſelf-prefervation will make men ſufficiently 
careful, not to prejudice their own intereſt by the too 
extenſive meaning of their words: and hereby all man. 
ner of deceit in any grant is avoided ; for men would 
always affect ambiguous and intricate expreſſions, pro. 
vided they were afterwards at liberty to put their own 
conſtruction upon them, But here a diſtinction mult 
be taken between an indenture and a deed-poll : for 
the words of an indenture, executed by both parties, 
-are to be conſidered as the words of them both ; for, 
though delivered as the words of one party, yet they 
are not his words only, becauſe the other party hath 
given his conſent to every one of them. But in a 
deed-poll, executed only by the grantor, they are the 
words of the grantor only, and ſhall be taken moſt 


being a rule of ſome ſtrictneſs and rigour, is the lat 
to be reſorted to; and is never to be relied upon, but 
here all other rules of expoſition fail. 
5. That, if the words will bear two ſenſes, one 
agreeable to, and another againſt, law ; that ſenſe be 
preferred, which is moſt agreeable theretoꝰ. As if 
tenant in tail lets a leaſe to have and to hold during liſe 
generally, it ſhall be conſtrued to be a leaſe for his own 
fie only, for that ſtands with the law; and not for 
the life of the leſſee, which is beyond his power to 
nt. 8 —2 
| 8 That, in a deed, if there be two clauſes ſo totally 
repugnant to each other, that they cannot ſtand toge - 
ther, the firſt ſhall be received and the latter rejected: 
wherein it differs from a will; for there, of two ſuch 


repugnant clauſes the latter ſhall ſtand *. Which i 


4 Co. Lit. 43. 2 Oo-Litt. 42. 
1 Ibid. 134. | | 8 — _ 
s. 1 


Bacon's Elen, c. 3. 
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ſtrongly againſt him. And, in general, this rule, 
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owing to the different natures of the two inſtruments ; 
for the firſt deed, and the laſt will are always moſt 
available in law. Yet in both caſes we ſhould rather 
attempt to reconcile them *. 3 
7. That a deviſe be moſt favourably expounded, to 

purſue if poſſible the will of the deviſor, who for want 
of advice or learning may have omitted the legal or 
per phraſes. And therefore many times the law 
diſpenſes with the want of words in deviſes, that are 
abſolutely requiſite in all other inſtruments. Thus 2 
fee may be conveyed without words of inheritance * ; 
and an eſtate-tail without words of procreation “. By 
a will alſo an eſtate may paſs by mere implication, with- 
out any expreſs words to direct it's courſe. As, where 
à man deviſes lands to his heir at law, after the death 
of his wife : here, though no eſtate is given to the 
wife in expreſs terms, yet ſhe ſhall have an eſtate for 
life by implication * ; for the intent of the teſtator 
is clearly to poſtpone the heir till after her death ; and, 
if ſhe does not take it, nobody elſe can. Sa alſo, 
where a deviſe is of black-acre to A and of white-acre 
to B in tail, and if they both die without iſſue, then 
to C in fee; here A and B have croſs remainders by 

implication, and on the failure of either's iſſue, the 
other or his iſſue ſhall take the whole; and C's remaim- 
der over ſhall be peſtponed till. the iſſue of both ſhall 
fail. But, to avoid confuſion, no ſuch croſs remain» 
ders are allowed between more than two deviſees 7 : 
and, in general, where any implications ate allowed, 
they mult be ſuch as are necgſary (or at leaſt highly 
probable) and not merely pof/ib/e 1mplications *, And 
herein there is no diſtinction between the rules of lay 
and of equity; for the will, being conſidered in both 
courts in the light of a limitation of uſes ?, is con- 
ſtrued in each with equal favour and benignity, and ex- 
Pounded rather on it's -own particular circumſtances, 
than by any general rules of poſitive law. - 


2 Cro. Eliz. 420. 1 Vern. zo. 6 Freem. 484. 
3 See pag. 108. | 7 Cro. Jac. 655. 1 Ven. 
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And thus we have taken a tranſient view, in this 
and the three preceding chapters, of a very laige and 
diffuſive ſubje&, the doQrine of common aſſurances ; 
which concludes our obſervations on the 7izle to things 
real, or the means by wkich they may be reciprocally MY 
loſt and acquired. We have before conſidered the 
eflates which may be had in them, with regard to their 
duration or quantity of iutereſt, the time of their en- 
joyment, and the number and connections of the per- 
ſons entitled to hold them: we have examined the 7. 
nures, both antient and modern, whereby thoſe eſtates 
have been, and are now, holden : and have diſtinguiſh. 
ed the object of all theſe inquiries, namely, things real, 
into the corporeal or ſubſtantial, and incorporeal or 
ideal &ind; and have thus conſidered the rights of real 
property in every light wherein they are contemplated. 
by the laws of England. A ſyſtem of laws, that dif- 
fers much from every other ſyſtem, except thoſe of the 
fame feodal origin, in it's notions and regulations of 
landed eſtates; and which therefore could in this par- 
ticular be very ſeldom compared with any other. 

The ſubje&, which has thus employed our attenti- 
on, is of very extenſive uſe, and of as extenſive varie- 
ty. And yet, I am afraid, it has afforded the ſtudent 
leſs amuſement and pleaſure in the purſuit, than the 
matters diſcuſſed in the preceding volume. To ſay the 
truth, the vaſt alterations which the doctrine of real 
property has undergone from the conqueſt to the pre- 
- ſent time; the infinite determinations upon points that 
' continually ariſe, and which have been heaped one 
upon another for a courſe of ſeven centuries, without 
any order or method; and the multiplicity of acts of 
parliament which have amended, or ſometimes only al- 
tered, the common law: theſe cauſes have made the 
ſtudy of this branch of our national juriſprudence a 2 
tittle perplexed and intricate. It hath been my endea. 
rour principally to ſele& ſuch parts of it, as were of 
the moſt general uſe, where the principles were the 
moſt ſimple, the reaſons of them the moſt obvious, and 
the practice the leaſt embarraſſed. Yet I cannot pre. 
ſume that I have always been thoroughly intelligible 
to fuch of my readers, as were before ſtrangers even to 
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the very terms of art, which I have been obliged to 

make uſe of: though, whenever thoſe have firſt oc- 
curred, I have generally attempted a ſhort explication 
of their meaning. Theſe are-indeed the more nume- 
rous, on account of the different languages, which our 
law has at different periods been taught to ſpeak ; the 
difficulty ariſing from which will inſenfibly diminiſh by 
uſe and familiar acquaintance. And therefore I ſhall 
cloſe this branch of our inquiries with the words of fir 
Edward Coke „: © albeit the ſtudent ſhall not at any 
one day, do what he can, reach to the full mean- 
« ing of all that is here laid down, yet let him no way 
« diſcourage himſelf but proceed ; for on ſome other 
« day, in ſome other place,” (or perhaps upon a ſe- 
cond peruſal of the ſame) „his doubts will be pro- 

“ bably removed.“ | 
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CHAPTER THE TWENTY-FOURTH, 


or THINGS PERSONAL. 


by: 


Uxp ER the name of things perſonal are included 
all ſorts of things moveable, which may attend a man's 
perſon wherever he goes; ug pes Mm being only 
the objects of the law while they remain within the li. 
mits of it's juriſdiction, and being alſo of a periſtable 
quality, are not efteemed of ſo high a nature, nor paid 
ſo much regard to by the law, as things that are in 
their nature more permanent and immoveable, as lands, 
and houſes, and the profits iſſuing thereout. Theſe 
being conftantly within the reach, and under the pro- 
_. tection of the law, were the principal favourites of 
our firlt Jegifſators : who took all imaginable care in 
aſcertaining the rights, and directing the diſpoſition, 
of ſuch property as they imagined to be laſting, and 
which would. anſwer to poſterity the trouble and pains 
that their anceſtors employed about them; but at the 
ſame time entertained a very low and contemptuors 
opinion of all perſonal eſtate, which they regarded as 
only a tranſient commodity, The amount of it indeed 
was comparatively very trifling, during the ſcarcity of 
money and the ignorance of luxurious refinements, 
which prevailed in the feodal ages. Hence it was, 
that a tax of the fifteenth, tenth, or ſometimes a much 
larger proportion, of all the moveables of the ſubject, 
was frequently laid without ſcruple, and is men- 
tioned with much unconcern by our antient hifto- 
rians, though now it- would juftly alarm our opu- 
lent merchants and ſtockholders. And hence likewiſe 
may be derived the frequent forfeitures inflicted by 
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the common law, of all a man's goods and chattels, 
for miſbebaviours and inadvertencies that at preſent 
hardly ſeem to deſerve ſo ſevere a puniſhment, Our 
antient law-books, which are founded upon the feodal 
proviſions, do not therefore often condeſcend to regu- 
late this ſpecies of property. There is not a chapter 
in Britton or the mirroir, that can fairly be referred 
fo this head; and the little that is to be found in Glan- 
vil, Bracton, and Fleta, ſeems principally borrowed 
from the civilians. But of later years, fince the in- 
troduction and extenſion of trade and commerce, which 
re entirely occupied in this ſpecies of property, and 
have greatly on ts it's quantity and of courſe it's 
ralue, we have learned to conceive different ideas of it. 
Our courts now regard a man's perſonalty in a light 


nearly, if not quite, equal to” *s realty : and have 


adopted a more enlarged and leis technical mode of 
conſidering the one than the other; frequently drawn 
from the rules which they found already eſtabliſned by 
the Roman law, wherever thoſe rules appeared ta be 

well grounded and appoſite to the caſe in queſtion, 
but 3 from reaſon and convenience, adapted 


to the circumſtances of the times; preſerving withal a 


due regard to antient uſages, and a certain feodal tinc- 
ture, which is ſtill to be found in ſome branches of 
perſonal property. | EE, 
But things perſonal, by our law, do not only in- 
clude things moveable, but alſo ſomething more : the 
whole of which is comprehended under the general 
name of chaltelt, which, fir Edward Coke ſays *, is a 
French word ſignifying goods. The appellation is in 
truth derived from the technical Latin word, catalla ; 
which primarily ſignified only beaſts of huſbandry, or 
(as we ſtill call them) caztle, but in it's ſecondary ſenſe. 
was applied to all moveables in general *, In the grand 
couſlumier of Normandy 3 a chattel is deſcribed as a mere 
moveable, but at the ſame time it is ſet in oppoſition 
to a hief or feud: ſo that not only goods, but v hatever 
was not a feud, were accounted chattels. And it is 
in this latter, more extended, negative ſenſe, that our 
"Ra. 3 c. $7. | by 
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law adopts it; the idea of goods, or moveables only, 
being not ſufficiently comprehenſive to take in every 
thing that the law conſiders as a chattel intereſt, For 
fince, as the commentator on the conflumier* obſerves, 
there are two requiſites to make a fief or heritage, du. 
ration as to time, and immobility with regard to place; 
whatever wants either of theſe qualities is not, accord. 
ing to the Normans, an heritage or fief; or, accord. 
ing to us, is not a real eftate : the conſequence of 
whichin both laws is, that it muſt be a perſonal eſtate, 
or chattel. i | 15 
Chattels therefore are diſtributed by the law into 
two kinds; chattels real, and chattels perſonal. | 
1. Chattels real, ſaith fir Edward Cokes, as ſuch as 
Concern, or favour of, the realty ; as terms for years 
of land, wardſhips in chivalry, (while the military te- 
nures ſubſiſted) the next preſentation to a church, 
eſtates by a ſtatute- merchant, ftatute-ſtaple, elegit, or 
the like ; of all which we have already ſpoken, And 
theſe are called real chattels, as being intereſts iſſuing 
out of, or annexed to real eſtates: of which they have 
one quality, viz. immobility, which denominates them 
real ; but want the other, viz. a ſufficient, legal, in- 
determinate duration: and this want it is, that conſti- 
tutes them chatielt. The utmoſt period for which they 
can laſt is fixed and determinate, either for ſuch a ſpace 
of time certain, or till ſuch a particular ſum of money 
be raiſed out of ſuch a particular income; ſo that they 
are not equal in the eye of the law to the loweſt eſtate 
of freehol1, a leaſe for another's life: their tenants 
were conſidered upon feodal principles, as merely bai. 
liffs or farmers; and the tenant of the freehold might 
at any time have deſtroyed their intereſt, till the reign 
&f Henry VIII“. A freehold, which alone is a real 
eſtate, and ſeems (as has been ſaid) to anſwer to the 
* Tl convierdroit quil fuft non ne peuvent enſuivir le corps, nie 
mouuable, et de duree a toufiours. trt tranſportees, et tout ce qui u'. 
Fol. 1097. a. _ - Point en Heritage. LL. Will. 
5 So too, in the Norman law, Nothi, c. 4. aud Dufreſne- = 
Cateux ſont meubles ei immeubles : ' 409. | | 
ficomme wrais meubles font qui 6 x Inft. 118. 
tron} crier Je feuvent, et enſuivir 7 See page 145. 
te corps ; immeubles ſont cheſer qu. 
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hef in Normandy, is conveyed by corporal inveſtiture | 


and livery of ſeifin 3 which gives the tenant ſo ſtrong a 
hold of the land, that it never after can be wreſted from 
him during his life, but by his own act, of voluntary 
transfer or of forfeiture ; or elſe by the happening of 
ſome future contingency, as in eſtates pur auter vie, 
and the determinable freeholds mentioned in a former 
chapters. And even theſe, being of an uncertain du- 
ration, may by poſſibility laſt for the owner's life; for 
the law will not preſuppoſe the contingency to happen 

| before it actually does, and till then the eſtate is to all 
intents and purpoſes A life eſtate, and therefore a free- 
hold intereſt. On the other hand, a chattel intereſt in 
lands, which the Normz put in oppoſition to fief, 
and we to freehold, is conveyed by no ſeiſin or corpo- 
ral inveſtiture, but the poſſeſſion is gained by the mere 
entry of the tenant himſelf ; and it will certainly ex- 
pire at a time prefixed and determined, if not ſooner. 
Thus a leaſe for years muſt neceſſarily fail at the end 
and completion of the term; the next preſentation to a 
church is ſatisfied and gone the inſtant it comes into 
poſſeſſion, that 18, by the firſt avoidance and preſenta- 
tion to the living ; the conditional eſtates by ſtatutes 
and elegit are determined as ſoon as the debt is paid; 
and fo guardianſhips in chivalry expired of courſe the 
moment that the heir came of age. And if there be 
any other chattel real, it will be found to correſpond. 
with the reſt in this eſſential quality, that it's duration 
is limited to a time certain, beyond which it cannot 
ſubſiſt. | | 
2. Chattels perſonal are, properly and ſtrictly ſpeak- 
ing, things moveable ; which may be annexed to or at- 
tendant on the perſon of the owner, and carried about 
with him from one part of the world to another. Such 
are animals, houſehold-ſtuff, money, jewe!s, corn, gar- 
ments, and every thing elſe that can properly be put in 
motion, and transferred from place to place. And of 
this kind of chattels it is, that we are principally to 
ſpeak in the remainder of this book; having been un- 
avoidably led to conſider the nature of chattels real, 
and their incidents, in the former chapters which were 


8 See page 123. | | 
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employed upon real eſtates: that kind of property he. 
ing of a mongrel amphibious nature, e er en- 
dowed with one only of the characteriſtics of each ſpe. 
cies of things; the immobility of things real, and the 
_ precarious duration of things perſonal. | 
Chattel intereſts being thus diſtinguiſhed and diſtri. 
buted, it will be proper to conſider, firſt, the nature 
of that property, or dominion, to which they are fable; 
which muſt be principally, nay ſolely, referred to per. 
ſonal chattels : and, ſecondly, the title to that proper. 
ty, or how it may be loſt and acquired. Of each of 
theſe in 1t's order, V | 


EHAPTER THE TWENTY-FIFTH-. 


„r PROPERTY IN THINGS 
PERSONAL. 


Prorenry, in chattels perſonal, may be either 
in poſſeſſion ; which is where a man hath not only the 
right to enjoy, but hath the actual enjoyment of, the 
thing: or elſe it is in adion; where a man hath only a 
bare right, without any occupation or enjoyment. And 
of thels the former, or property in pgſeſſion, is divided 
into two forts, an abſolute and a qualified property. 

I. Firſt then of property in poſeffron abſolute ; which 
1s where a man hath, ſolely and exclufively, the right, 
and alfo the occupation, of any moveable chattels; fo 
that they cannot be transferred from him, or ceaſe to 
be his, without his own act or default. Such may be 
all inanimate things, as goods, plate, money, jewels, 
implements of war, garments, and the like: ſuch alſo 

may be all vegetable productions, as the fruit or other 
parts of a plant, when ſevered from the body of it; or the 
whole plant itſelf, when ſevered from the ground; none 
of which can be moved out of the owner's poſſeſſion 
without his own act or conſent, or at leaſt without do- 
ing him an injury, which it is the buſineſs of the.daw 
do prevent or remedy. Of theſe therefore there remains 

little to be ſaid. TE. | . 

But with regard to animals, which have in themſelres 
a principle and power of motion, and (unleſs particu- 
larly confined) can convey themſelves from one part of 
the world to another, there is a great difference made 

with reſpect to their ſeveral claſſes, not only in our law., 


” 
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but in the law of nature and of all. ciwlized nations. 

They are diſtinguiſhed into ſuch as are domitae, and 
ſuch as are ſerae naturae: ſome being of a tame and 
others of a wild diſpoſition. In ſuch as are of a nature 
tame and domeſtic, (as horſes, kine, ſheep, poultry, 
and the like) a man may have as abſolute a property 
as in any inanimate beings ; becauſe theſe continue 
perpetually in his occupation, and will not ſtray from 
his houſe or perſon, unleſs Ly accident or fraudulent 
enticement, in either of which caſes the owner does 
not loſe his property“: in which our law agrees with 
the laws of France and Holland *. The ſealing, or 
forcible abduction, of ſuch property as this, is allo fe- 
lony ; for theſe are things of intrinſic value, ſerving 
for the food of man, or elſe for the uſes of huſbandry 3, 
But in animals ferae naturac a man can have no abſolute 
property. : | . 

Of all tame and domeſtic animals, the brood belongs 
to the owner of the dam or mother; the Engliſh law 
agreeing with the civil, that “ partus ſequitur ventrem“ 
in the brute creation, though for the moſt part in the 
human ſpecies it difallows that maxim. And there- 
fore in the laws of England“, as well as Rome*, % 
e equam meam equus tuus praegnantem fecerit, non efi tuum 
« ſed meum quod natum gi. And, for this, Puffen- 
dorf“ gives a ſenſible reaſon: not only becauſe the 
male is frequently unknown; but alſo becauſe the dam, 
during the time of her pregnancy, is almoſt uſeleſs to 
the proprietor, and mult be maintained with greater 
expence and care : wherefore as her owner is the loſer 
by her pregnancy, he ought. to be the gainer by her 
brood. An exception to this rule is in the caſe of young 
cygnets; which belong equally to the owner of the 
cock and hen, and ſhall be divided between them“. 
But here the reaſons of the general rule ceaſe and 
« cefſunte ratione c:fat et ipſa lex: for the male is well 
known, by his conſtant aſſociation with the female; 


© 2 Mod. 319. 7 Bro. Abr. tit. propertie. 29. 
* Vaan, in Int. J. 2. tit. 1. 4. E,. 6. 1. 5. . 
15. „ 6 L. of N. I. 4. c. 7. 
1 1 Hal. P. C 511, 512. 77 Rep. 17. 


Ch. 25 of T HING 8. = 385 | 


and for the ſame reaſon the owner of the one doth not 
ſuffer more diſadvantage, during the time of pregnan- 
ey and nurture, than the owner of the other. | 
II. Other animals, that are not of a tame and do- 
meſtic nature, are either not the objects of property at 
all, or elſe fall under our other diviſion, namely, that of 
qualified, limited, or ſpecial property: which is ſuch as 
is not in it's nature permanent, hut may ſometimes 
ſubſiſt, and at other times not ſubſiſt. In diſcuſſing 
which ſubject, I ſhall in the firſt place ſhew, how this 
ſpecies of property may ſubſiſt in ſuch animals. as are 
ferae naturae, or of a wild nature; and then, how it 
may ſubſiſt in any other things, when under particular 
circumſtances. | | 
Peirſt then, a man may be inveſted with a qualified, 
but not an abſolute, property in all creatures that are 
f terae naturae, either per induſtriam, propter impotentiam, 
or propter privilegium. EY | 
I. A qualified property may ſubſiſt in animals ferae na- 
| turae, per induſiriam hominis: by a man's reclaiming and 
making them tame by art, induſtry, and education 
or by ſo confining them within his own immediate 
power, that they cannot eſcape and uſe their natural 
liberty. And under this head ſome writers have rank- 
ed all the former ſpecies of animals we have mentioned, 
apprehending none to be originally and naturally tame, 


but only made ſo by art and cuſtom : as horſes, ſwine, _ 


and other cattle ; which, if originally left to them. 
ſelves, would have choſen to rove up and down, ſeek- 
ing their food at large, and are only made domeſtic by 
uſe and familiarity ; and are therefore, ſay they, called 
manſueta, gugſi manui afſucta. But however well this 
notion may be founded, abſtractedly conſidered, our 
law apprehends the moſt obvious diſtinction to be, 
between ſuch animals as we generally ſee tame, and 
are therefore ſeldom, if ever, found wandering at large, 
which it calls domitae naturae : and ſuch creatures as 
are uſually found at liberty, which are therefore ſup- 
poſed to be more emphatically fer«e naturae, though 
i may happen that the latter ſhall be ſometimes tamed 
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and confined by the art and induſtry of man. Such 


as are deer in a park, hares or rabbets in an incloſed 
warren, doves in a dovehouſe, pheaſants or partridges 
in a mew, hawks that are fed and commanded by 
their owner, and fiſh in a private pond or in trunks, 
Thefe are no longer the property off | 
they continue in his keeping or actual poſſeſſion ; 
but if at any time they regain their natural liberty, 
his property inſtantly ceaſes; unleſs they have animun 
revertendi, which ts- only to be known by their uſual 
cuſtom of returning *., A maxim which is borrowed 
from the civil law? ; © revertendi animum videntur de- 
« finere habere tunc, cum revertendi conſuetudinem deſe- 
« ruecrint.” The law therefore extends this poſſeſſion 
farther than the mere manual occupation; for my tame 
hawk that is purſuing his quarry in my preſence, 
though he is at liberty to go where he pleaſes, is ne. 
vertheleſs my property; for he hath animum revertendi. 
So are my pigeons, that are flying at a diſtance from 
their home, (eſpecially of the carrier kind) and likewiſe 
the deer that 1s chaſed out of my park or foreſt, and 
is inſtantly purſued by the keeper or foreſter: all 
which remain ſtill in my poſſeſſion, and I ſtill preſerve 
my qualified property in them. But if they ſtray 
without my knowledge, and do-not return in the uſual 
manner, it is then lawful for any ſtranger to take them®. 
But if a deer, or any wild animal reclaimed, hath a col- 
lar or other mark put upon him, and goes and returns 
at his pleaſure; or if a wild ſwan is taken, and marked 
and turned looſe in the river, the owner's property in 
him ſtill continues, and it is not lawful for any one 
, elſe to take him“: but otherwiſe, if the deer has 
been long abſent without returning, or the ſwan 
leaves the neighbourhood. Bees alſo are ferae naturae: 
but, when hived and reclaimed, a man may have 
a qualified property in them, by the law of nature, 
as well as by the civil law3, And to the ſame pur- 
poſe, not to ſay in the ſame words, with the civil lau, 


8 Braton. J. 2. c. 1. 7 Rep. x Crompt. of courts. 167. 
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ſpeaks BraQton * : occupation, that is, hiving or in- 
cluding them, gives the property in bees; for, though 
a ſwarm lights upon my tree, I have no more property 
in them till I have hived them, than I have in the 
birds which make their neſt thereon ; and therefore if 
another hives them, ke ſhall be their proprietor : but a 
' ſwarm, which fly from and out of my hive, are mine fo 
long as I can keep them in fight, and have power to pur- 
ſue them; and in theſe circumſtances no one elſe is en- 
titled to take them. But it hath been alſo ſaid /, that 
with us the only ownerfhip in bees is ratione ſol: ; and 
the charter of the foreſt *, which allows every freeman 
to be entitled to the honey found within his own woods, 
affords great countenance to this doctrine, that a qua- 
lied property may be had in bees, in conſideration of 
the property of the ſoil whereon they are found. 
Ins all theſe creatures, reclaimed from the wildneſs 
of their nature, the property is not abſolute, but de- 
feaſible: a property, that may be deſtroyed if they 
reſume their antient wildneſs, and are found at large. 
For if the pheaſants eſcape from the mew, or the fiſhes 
from the trunk, and are ſeen wandering at large in their 
proper element, they become ferae naturae again; and 
are free and open to the firſt oceupant that has ability 
to ſeize them. But while they thus continue my quali. 


fied or defeaſible property, they are as much under the 
protection of the law, as if they were abſolutely and 


indefeaſibly mine: and an action will lie again atty - 


man that detains them from me, or unlawfully deſtroys 
them. Tt is alſo as much felony by common law to 
ſteal ſuch of them as are fit for „ as it is to ſteal 
tame animals? ; but not ſo, if they are only kept for 
pleaſure, curioſity, or whim, as dogs, hears, cats, apes, 
'ots, and ſinging birds? ; becauſe their value is not 
intrinfic, but depending only on the caprite of the 
owner * : though it is ſuch an invaſion o property as 
may amount to à civil injury, and be redreſſed by a ci 
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vil actionꝰ. Yet to ſteal a reclaimed hawk is felony 
both by common law and ſtatute 2 ; which ſeems to be 
a a relic of the tyranny of our antient ſportſmen. And, 

among our elder anceſtors the antient Britons, ang. 
ther Becke of reclaimed animals, viz. cats, were look. 
ed upon as creatures of intrinſic value ; and the killing 
or ſtealing one was a grievous crime, and ſubjected the 
offender to a fine; eſpecially if it belonged to the 
king's houſhold, and was the cuftos Horrei regii, for 
which there was a very peculiar forfeiture *. And thus 
much of qualified property in wild animals, reclaimed 
ter induſiriam. > „ 
2. A qualified property may alſo ſubſiſt with relation 
to animals ferae naturae, ratione impotentiae, on account 
of their own inability. As when hawks, herons, or 
other birds build in my trees, or coneys or other crea- 
tures make their neſts or burrow in my land, and have 
young ones there; I have a qualified property in thoſe 
young ones till ſuch time as they can fly or run away, 
and then my property expires * : but, till then, it is 
in ſome caſes treſpaſs, and in others, felony, for a ſtran- 
ger to take them away?. For here, as the owner of 
the land has it in his power to do what he pleaſes with 
them, the law therefore veſts a property in him of the 
young ones, in the ſame manner as it does of the old 
ones if reclaimed and confined; for theſe cannot 
through weakneſs, any more than the others through 
reſtraint, uſe their natural liberty and forſake him. 
3. A man may, laſtly, have a qualified property in 
animals ferae naturae, Prgpter privilegium: that is, he 
may have the privilege of hunting, takir g, and killing 
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Bro. Abr. tit. treſpaſs. 407 3. c. 5. N 5. An amercement 
1 Hal. P. C. 512. 1. Hawk. fimilar to which, ſir Edward 
p. C. c. 33. | Coke tells us, (7 Rep. 18.) 
1% Siguis felem, Jorrei regii there anciently was for ſtealing 
« cuſtodem, occiderit wel fifa ſwans 3 only ſuſpending them 
« abflulerit, felis ſumma cauda by the beak, inſtead of the tail. 
44 ſuſtendatur, capite aream at- 2 Carta de foreſt. 9 Hen. III. 
** tingente, et in eam grana tri- c. 13. 7 Bok : 

"Ot tici effundantur, uſquedum ſum- 3 7 Rep. 17. Lamb. Eiren. 
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them in excluſion of other perſons. Here he has a 
tranſient property in theſe animals, uſually called game, 
ſo long as they continue within his liberty * ; and may 
reſtrain any ſtranger from taking them therein: but 
the inſtant they depart'into another liberty, this qua- 
| lified property ceaſes. The manner, in which this pri- 
vilege is acquired, will be ſhewn in a ſubſequent chap- 
ter. | BR OR | 
The qualified property which we have hitherto con- 
kdered, extends only to animals ferae naturue, when 
either reclaimed, impotent, or privileged. Many other 
things may alſo be the objects of qualified property. 
It may ſubſiſt in the very elements, of fire or light, 
of air, and of water. A man can have no abſolute, 
permanent property in theſe, as he may in_the earth 
and land; ſince theſe are of a vague and fugitive na- 
ture, and therefore can admit only of a precarious and 
qualified ownerſhip, which laſts ſo long as they are in 


actual uſe and ocgupation, but no longer. If a man 


diſturbs another, and deprives him of the lawful en- 
joyment of theſe ; if one obſtructs another's antient 
windows 5, cqrrupts the air of his houſe or gardens “, 
fouls his water ?, or unpens and lets it out, or if he 


diverts an antient watercourſe that nſed to run to the 
other's mill or meadow * ; the law will animadvert 


hereon as an injury, and protect the party injured in 


his poſſeſſion, But the property in them ceaſes the . 


ſtant they are out of poſſeſſion: for, when no man is 
engaged in their actual occupation, they become again 
common, and every man has an equal right to appio- 
priate them to his own uſe. | | 
Theſe kinds of qualification in property depend up- 
on the peculiar circumſtances of the ſubje& matter, 
which is not capable of being under the abſolute domi- 
nion of any proprietor. But property may alſo be of 
A qualified or ſpecial nature, on account of the pecu- 
liar circumſtances of the owner, when the thing itſelf 
is very capable of abſolute ownerſhip. * As in caſe of 
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bailment, or delivery of goods to another perſon for a 
particular uſe; as to a carrier to convey to London, 
to an innkeeper to ſecure in his inn, or the like, Here 
there is no abſolute property in either the bailor or the 
bailee, the perſon delivering, or him to whom it is de. 
livered : for the bailor hath only the right, and got 
the immediate poſſeſſion: the bailee hath the poſſeſ. 
ſion, and only a temporary right. But it is a quali. 
fied property in them both; and each of them is en- 
titled to an action, in caſe the goods be damaged or 
taken away: the bailee on account of his immediate 
poſſeſſion; the bailor, becauſe the poſſeſſion of the 
bailee is, immediately, his poſſeſſion alſoꝰ. So alſo 
in caſe of goods pledged or pawned upon condition, 
either to repay money or otherwiſe ; both the pledgor 
and pledgee have a qualified, but neither of them an 
- abſolute, property in them: the pledgor's property is 
conditional, and depends upon the performance of the 
condition of re-· payment, c. and ſo too is that of 
the pledgee, which depends upon it's non- perſorm- 
ance . The ſame may be ſaid of goods diſtrained for 
rent, or other cauſe of diſtreſs : which are in the na- 
ture of a pledge, and are not, at the firſt taking, the 
abſolute property of either the diſtreinor, or party 
diſtreined upon; but may be redecmed, er elſe forfeit- 
ed, by the ſubſequent conduct of the latter. But a 
ſervant, who hath the care of his maſter's goods or 
chattels, as a butler of plate, a ſhepherd of ſheep, and 
the like, hath not any property or poſſeſſion either ab- 
4 or qualiſied, but only a mere charge or over. 
IM thus conſidered the ſeveral diviſions of pro- 
perty in pofefſion, which ſubſiſts there only, where 2 
man hath both the right and alſo the occupation of the 
thing; we will proceed next to take a ſhort view of 
the nature of property in a&ion, or ſuch where a man 
hath not the occupation, but. merely a bare right to 
occupy the thing in queſtion ; the poſſeſſion whereof 
may however be recovered by a ſuit or action at law: 
from whence the thing ſo recoverable is called a thing, 


9 x Rol. Abr. 607. 1 3 Inſt. 108. 
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or choſe, in afion *. Thus money due on a bond is a 
choſe in action; for a property in the debt veſts at the 
time of forfeiture mentioned in the obligation, but 
there is no poſſeſũon till recovered by courſe of law. 
If a man promiſes, or covenants with me, to do any, 
act, and fails in it, whereby I ſuffer damage, the re- 
compenſe for this damage is a choſe in action; for 
though a right to ſome recompenſe veſts in me, at the 
time of the damage done, yet what and how large ſuch 
recompenſe ſhall be, can only be aſcertained by verdict ; 
and the poſſeſſion can only be given me by legal judg-. 
ment and execution. In the fermer of theſe caſes the 
ſtudent will obſerve, that the property, or right of ac- 
tion, depends upon an expreſs contract or obligation to 
pay a ſtated ſum: and in the latter it depends upon an 
implied contract, that if the covenantor does not per- 
form the act he engaged to do, he ſhall pay me the 
damages I ſuſtain by this breach of covenant. And 
hence it may be collected, that all property in action 
depends entirely upon contracts, either expreſs or im- 
plied; which are the only regular means of acquiring 
a choſe in action, and of the nature of which we ſhall 
diſcourſe at large in a ſubſequent chapter. 3 
At preſent we have only to remark, that upon all 
contracts or promiſes, either expreſs or implied, and 
the infinite variety of caſes into which they are and 
may be ſpun out, the law gives an action of ſome ſort 
or other to the party injured in caſe of non-perform- 
ance; to compel the wrongdoer to do juſtice to the 
party with whom he has contracted, and, and, on fai- 
Jure of performing the identical thing he engaged to 
do, to render a ſatisfaction equivalent to the damage 
ſuſtained. But while the thing, or it's equivalent, re- 
mains in ſuſpenſe, and the injured party has only the 
right and not the occupation, it is called a choſe in ac- 
tion; being a thing rather in potentia than in ee | 
2 The ſame idea, and the 41. 1. 52.) And again, aeque | 
ſame denomination, of property ** benis adnumerabitur etiam, fo 
Prevailed in the civil law. Rem © quid oft in actionibus, petitioni- 
in bonis naſtris habere intelligi- 6 , a perſecutionibus. Nam et 


« mur, quotiens ad recuperandum ( haec in bonis efſe videntur. 
tam actionem habeamus.”* ¶ Ef. (Ef. 50. 16. 49.) | 
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4 bh the owner may have as abſolute a property in 
= as well entitled to, ſuch things in action, hoe" 
things in poſſeſſion. 5 UE 

And, _m_ thus diſtinguiſhed OR degree 
or quantity of. dominion or property to which things per. 
ſonal are ſubject, we may add a word or two — 
ing the time of their enjoyment, and the number of their 
owners ; in conformity to the method before obſerved 
in treating of the property of things real. | 

Firſt, as to the time of enjoyment. By the rules of 
the ancient common law, there could be no future pro- 

, to take place in expeQancy, created in perſonal 
and chattels; becauſe, being things tranſitory, 
and by many accidents ſubje& to be loſt, deftroyed, or 
otherwiſe impaired, and the exigencies of trade requir- 
ing alſo a frequent circulation thereof, it would occa- 
fion perpetual ſuits and quarrels, and put a ſtop to the 
freedom of commerce, if ſuch limitations in remainder 
were generally tolerated and allowed. But yet in lat 
wills and teſtaments ſuch limitations of perſonal goods 
and chattels, in remainder, after a bequeſt for life, were 
itted 3 : though originally that indulgence was 
only ſhewn, when merely the uſe of the goods, and not 
the goods themſelves, was given to the firſt legatee *; 
the property being ſuppoſed to continue all the timein 
the executor of the deviſor. But now that diſtinction 
is diſregarded 5 : and therefore if a man either by deed. 
or will limits his books or furniture to A for life, with 
remainder over to B, this remainder is good. But, 
where an eftate-tail in things perſonal is given to the 
fiſt or any ſubſequent oofſeffor, it veſts in him the to- 
tal pro ny, no remainder over ſhall be permitted 
on ack a imitation . For this, if allowed, would 
tend to a perpetuity, as the deviſee or grantee in tail 
of a chattel has no method of barring the entail: 
and therefore the law veſts in him at once _ _ 
dominion of the goods, being analogous to the fee. 
— which a tenant in tail may acquire in a real 
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Next, as to the number of owners, Things perſonal 
may belong to their owners, not only in ſeveralty, but 
alſo in joint-tenancy, and in common, as well as real 
eſtates. They cannot indeed be veſted in coparcenaryz 
| becauſe they do not deſcend from the anceſtor to the 
heir, which is neceſſary to conſtitute coparceners, But 
if a horſe, or other perſonal chattel, be given to two 
or more, abſolutely, they are joint-tenants hereof ; 
and, unleſs the jointure be ſevered, the ſame doctrine 
of ſurvivorſhip ſhall take place as in eſtates of lands 
tenements ?. And, in like manner, if the jointure be 
ſevered, as by either of them ſelling his ſhare, the ven- 
dee and the remaining part-owner ſhall be tenants in 
common, without any jus e or ſurvivorſhip 5. 
So alſo if 1000. be given by will to two or more, equally 
to be divided between them, this makes them tenants in 
common; as we have formerly ſeen ®, the ſame words 
would have done, in regard to real eftates. But, for. 
2 — marr and trade, it is held 
that a ſtock on a , though occupied jointly, and 
alſo a ſtock uſed in a 2 by way of 
partnerſhip in trade, always be conſidered as com- 
mon and not as joint property; and there ſhall be no 
ſurvivorſhip therein *. | 
7 Litt..4. 232. 1 Vern: 482, © page 196. 
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CHAPTER THE TWENTY-SIXTH. 


or TITLE ro THINGS PERSONAL 
By OCCUPANCY. 


\ } E are next to conſider the tiule to things perſo. 
nal, or the various means of acquiring, and of fin, 
| ſuch property as may be had therein: both which con- 

ſiderations of gain and loſs ſhall be blended together in 
one and the {ame view, as was done in our obſervations 
upon real property; ſince it is for the moſt part im- 
ſible to contemplate the one, without contemplat- 
ing the other allo. And theſe methods of acquiſition 
or loſs are principally twelve: 1. By occupancy. 2. By 
prerogative. 3. By forfeiture, 4. By cuſtom. 5. By 
ſucceſſion. 6. By marriage. 7. By judgment. 8. By 
gift, or grant. g. By contract. 10. By bankruptcy, 

11. By teſtament. 12. By adminiſtration. 

And, firſt, a property in goods and chattels may be 
acquired by crcupancy which we have more than 
once 5 remark:d, was the original and only primitive 
method of acquiring any property at all; but which 
has ſince been reſtrained and abridged, by the poſitive 

| laws of ſociety, in order to maintain peace and har- 
mony among mankind. For this purpoſe, by the lavs 
of England, giſts, and contracts, teſtaments, legacies 
and adminiitrations have been introduced and counte- 
nanced, in order to transfer and continue that propetf 
and poſſeſſion in things perſonal, which has once been 


1 See page 3. 8. 261. 
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acquired by the owner. And, where ſuch things are 
found without any other owner, they for the moſt part 
belong to the king by virtue of his prerogative; ex- 
| cept in ſome few inſtances, wherein the original and 
natural right of occupancy is ſtill permitted to ſubſiſt, 
and which we are now to conſider. | 
1. Thus, in the firſt place, it hath been faid, that 
any body may ſeiſe to his own uſe ſuch goods as be- 
Jong to an alien enemy *. For ſuch enemies, not being 
looked upon as members of our ſociety, are not enti- 
tled during their ſtate of enmity to the benefit or pro- 
tection of the laws; and therefore every man that has 
opportunity is permitted to ſeiſe upon their chattels, 
without being compelled as in other caſes to make refl1- 
tution or ſatisfaction to the owner. But this, how- 
ever generally laid down by ſome of our writers, muſt 
in reaſon and juſtice be reftrained to ſuch captors as 
are authorized by the public authority of the ſtate, re- 
ſiding in the crown 3; and to ſuch goods as are 
brought into this country by an alien enemy, after a 
declaration of war, without a ſafe- conduct or paſſport. 
And therefore it hath been holden *, that where a fo- 
reigner is reſident in England, and afterwards a war 
breaks out between his country and ours, his goods 
are not liable to be ſeiſed. It hath alfo been adjudged, 
that if an enemy take the goods of an Engliſhman, 
which are afterwards retaken by another ſubject of this 
kingdom, the former owner ſhall loſe his property 
therein, and it ſhall be indefeaſibly veſted in the ſecond 
taker ; unleſs they were retaken the ſame day, and the 
owner before ſun-ſet puts in his claim of property *. 
Which is agreeable to the law of nations, as under- 
ſtood ih the time of Grotius 5, even with regard to 
captures made at ſea ; which were held to be the pro- 
perty of the captors after a poſſeſſion of 8 
hours; though the modern authorities ? require, that 
efore the property can be changed, the goods muſt 
have been broughit into port, and have continued a 


2 Finch. L. 178. yy . | 
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night intra pracfudia, in- a place of ſafe cuſtody, ſo that 
all hope of recovering them was loſt. | | 
And, as in the goods of an enemy, fo alſo in his 


Ferſon, a man may acquire a ſort of qualificd property, 


by taking him a priſoner in wars; at leaſt till his raq. 


ſom bepaid ?- And this doctrine ſeems to have been 


extended to negro-ſervants o, who are purchaſed, when 
captives, of the nations with whom they are at wer, 
and are therefore ſuppoſed to continue in ſome degree 
the property of their maſters who buy them : though, 
accurately ſpeaking, that property (if it indeed conti. 
nues) conſiſts rather in the perpetual ſervice, than in 
the bedy or perſon of the captive “. 

2. Thus again, whatever movcables are found upon 
the ſurface of the earth, or in the ſea, and are un- 
claimed by any owner, are ſuppoſed to be abandoncd 
by the laſt proprietor ; and, as ſuch, are returned into 
the common ſtock and maſs of things: and therefore 
they belong, as in a ſtate of nature, to the firſt oceu- 
pant or fortunate finder, unleſs they fall ithin the de. 
ſcription of waits, or eſtrays, or wreck, or hidden trez- 
ſure ; for theſe, we have formerly ſeen !“, are veſted by 
law in the king, and form a part of the ordinary rere. 
nue of the crown. 

3. Thus too the benefit of the elements, the light, 
the air, and the water, can only be appropriated by 
occupancy. | If I have an ancient window overlooking 


my neighbour's ground, he may not erect any blind to 


obſtruct the light : but if I build my houſe cloſe to 
his wall, which darkens it, I cannot compel him to 
demoliſh his wall; for there the firſt occupancy is ra- 


ther in him, than in me. If my neighbour makes a 


Bro. Abr. tit. propertie. 18. „ idem H. redemptionem ſuam com 

g We mect with a curious „ fracfato A. fro vita ſua jet- 
writ of treſpaſs in the regiſter ©* wanda fecerat ſatigfactum fur?! 
(102.) for breaking a man's * detinuicr) fregit, et ijfum i 
houſe, and ſetting ſuch his pr.ſo- ** cepir et abduxit, wel qua vu 
ner at large. Qtare domum ip- © abire permifit, &c.“ 
« fius A. aud M. (in qua idem . 
«& A. quendam H. Scotum per ip- I Carth. 396. Ld, Ram. 
« ſum A. de guerra cafitum tan- 147. Salk. 667. 
« quam friſoncm ſuum, quouſgue 2 Bcok I. ch. 8. 
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tan-yard, ſo as to annoy and render leſs ſalubrious 

the air of my houſe or gardens, the law will furniſh 
me with a remedy ; but if he is firſt in poſſeſſion of the 
air, and I fix my habitation near him, the nuſance is 
of my own. ſeeking, and may continue. If a ſtream 
he unoccupied, I may erect a mill thereon, and detain 


of Tux Gs - 


| the water; yet not ſo as to injure my neighbour's prior 
mill, or his meadow : for he hath by the firſt occu- 
; pancy acquired a property in the current. 


4. With regard likewiſe to animals ferge naturae, 
all mankind had by the original grant of the creator a 
right to purſue and take any fowl or inſect of the air, 
any fiſh or inhabitant of the waters, and any beaſt or 


reptile of the field: and this natural right ſtill conti- 


nues in every individual, unleſs where it is reſtrained 
by the civil laws of the country. And when a man 


has once ſo ſeiſed them, they become while living his 


qualified property, or, if dead, are ab/olutely his own : 
ſo that to ſteal them, or otherwiſe invade this property, 
is, according to their reſpective values, ſometimes a 
criminal offence, ſometimes only a civil injury. The 
reſtrictions which are laid upon this right, by the Jaws 
of England, relate principally to royal fiſh, as whale 
and ſturgeon, and ſuch terreſtrial, aerial, or aquatic 
animals as go under the denomination of game ; the 
taking of which is made the excluſive right of the 
prince, and ſuch of his ſubjects to whom he has grant- 
ed the ſame royal privilege. But thoſe animals, which 
are not expreſsly ſo reſerved, are till liable to be ta- 
ken and appropriated by any of the king's ſubjects, 


v pon their own territories; in the ſame manner as 


they might have taken even game itſelf, till theſe civil 
prohibitions were iſſued: there being in nature no di- 
ſtinction between one ſpecies of wild animals and ano- 
ther, between the right of acquiring property in a 
hare or a ſquirrel, in a partridge or a butterfly : but 


the difference, at preſent made, ariſes merely from the 
poſitive municipal law. | 


” 


5. To this principle of occupancy alſo muſt be re- 


ferred the method of acquiring a ſpecial perſonal pro- 
perty in corn growing on the ground, or other em3le- = 
ments, by any Poſſefſor of the land who hath ſown or 2 
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planted it, whether he be owner of the inheritance, or 
of a leſs eſtate ; which emblements are diſtinct from 
the real eſtate in the land, and ſubject to many, 
though not all, the incidents attending perſonal chat. 
tels. They were deviſable by teſtament before the 
ſtatute of wills ', and at the death of the owner ſhall 
veſt in his executor and not his heir; they are forfeit. 
able by outlawry in a perſonal action“: and by the 
ſtatute 11 Geo. II. c. 19. though not by the com- 
mon law *, they may be diſtreined for rent arrere, 
The reaſon for admitting the acquiſition of this ſpecial 
Property, by tenants who have temporary intereſts, 
was formerly given © ; and it was extended to tenants 

in fee, principally for the benefit of their creditors; 
and therefore, though the emblements are aſſets in the 
hands of the executor, are forfeitable upon outlawry, 
and, diſtreinable for rent, they are not in other reſpects 
conſidered as perſonal chattels ; and particularly they 
are not the object of larceny, before they are ſevered 
from the ground ?. | 3 

6. The doctrine of property ariſing from acceſſion is 

alſo nded on the right of occupancy. By the Ro. 
6-9, any if any given corporeal ſubſtance received af. 
terwards an acceſſion. by natural or by artificial means, 
as by the growth of vegetables, the pregnancy of ani- 
mals, the embroidering of cloth, or the converſion of 
wood or metal into veſſels and utenſils, the original 
owner of the thing was entitled by his right of poſſeſ- 
ſion to the property of it under ſuch it's ſtate of im- 
provement ® : but if the thing itſelf, by ſuch operati- 
on, was changed into a different. ſpecies, as by mak- 
ing wine, ail, or bread, out of another's grapes, 
olives, or wheat, it belonged to the new operator; 
who was only to make a ſatisfaction to the former pro- 
prietor for the materials, which he had ſo converted ?. 
And theſe doctrines are implicitly copied and adopted 
by our Bractonꝰ, and have ſince been confirmed by 


„ Perk, & $12, 7 3 loft. 10g. | Y 
4 Bro. . tit, emble- 8 Ins. 2. I. 25, 26. 3h H. 6. 1. * 
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many reſolutions of the courts *. It hath even been 
held, that if one takes away and cloaths another's wife 
or ſon, and afterwards they return home, the garments 
ſhall ceaſe to be his property who provided them, being 
annexed to the perſon of the child or woman *. 

7. But in the caſe of confuſion of goods, where thoſe 
of two perſons are ſo intermixed, that the ſeveral por- 
tions can be no longer Teen r the Engliſh law 

partly agrees with, and partly differs from, the civil. 
If the intermixture be by conſent, I apprehend that in 
both laws the proprietors have an intereſt in common, 
in proportion to their reſpective ſhares 3. But if one 
| wilfally intermixes his money, corn, or hay, with that 

of another man, without his approbation or knowlege, 

or caſts gold in like manner into another's melting pot 
or crucible, the civil law, though it gives the ſole pro- 
perty of the whole to him who has not interfered in 
the mixture, yet allows a ſatisfactiog to the other for 
what he has ſo improvidently loft #. But our law, to 
guard againſt fraud, gives the entire property, with- 
out any account, to him whoſe original dominion is 
invaded, and endeavoured to be rendered uncertain, 
without his own conſent *. | N 

8. There is ſtill another ſpecies of property, which 

(if it ſubſiſts by the common law) being grounded on 
labour and invention, is more properly reducible to 
the head of occupancy than any other; ſince the right 

of occupancy itſelf is ſuppoſed by Mr. Locke ®, and 
many others, to be founded on the perſonal labour of 
the occupant. And this is the right, which an author 
may be ſuppoſed to have in his own original literary 
compoſitions : ſo that no other perſon without his 
leave may publiſh or make profit of the copies. When 
a a man by . exertion of his rational powers has pro- 
duced an original work, he ſeems to have clearly a 
right to diſpoſe of that identical work as he pleaſes, 
and any attempt to vary the diſpoſition he has made of 

1 Bro. Ar. tit. propertie. 2 Ss Poj . 38. 2 Zulſtr. 325 · 
Moor. 20. Poph. 53. Eg I war C. _ a Vern. - 1 

2 Moor. 214. 3 on Gov. part a. ch. 3. 
3 IH. 2. 1. 27, 28. 1 Vern. 217. 7? See page 8. 
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it, appears to be an invaſion of that right. Now the 
identity of a literary compoſition conſiſts intirely in the 
ſentiment and the language; the ſame conceptions, cloath- 
ed in the ſame words, muſt neceſſarily be the ſame com- 
poſition: and whatever method be taken of exhibiting 
that compoſition to the ear or the eye of another, by 
recital, by writing, or by printing, in any number of 
copies or at any period of time, it is always the iden- 
tical work of the author which is ſo exhibited; and no 
other man {lit hath been thought) can have a right to 
_ exhibit it, eſpecially for profit, without the author's 
. conſent. This conſent may perhaps be tacitly given 
to all mankind, when an author ſuffers his work to be 
publiſhed by another hand, without any claim or re- 
ſerve of right, and without ſtamping on it any marks of 
ownerſhip ; it being then a preſent to the public, like 
-building a church or bridge, or laying out a new high- 
way: but, in caſe the author ſells a ſingle book, or to- 
tally grants the copyright, it hath been ſuppoſed, in 
the one caſe, that the buyer hath no more right to 
multiply copies of that book for ſale, than he hath to 
iũmitate for the like purpoſe the ticket which is bought 
for admiſſion to an opera or a concert; and that, in 
the other, the whole property, with all it's excluſive 
Tights, 1s perpetually transferred to the grantee. On 
the other hand it is urged, that though the excluſive 
property of the manuſcript, and all which it contains, 
undoubtedly belongs to the author, before it is printed 
or publiſhed ; yet from the inſtant of publication, the 
excluſive right of an author or his aſſigns to the ſole 
communication of his ideas immediately 'vaniſhes and 
evaporates ; as being a right of too ſubtile and unſub- 
ſtantial a nature to become the ſubje& of property at 
the common law, and only capable of being guarded by 
poſitive ſtatutes and ſpecial proviſions of the magiſtrate. 
Ihe Roman law adjudged, that if one man wrote 

any thing on the paper or parchment of another, the 
writing ſhould belong to the owner of the blank ma- 
terials * : meaning thereby the mechanical operation 
of writing, for which it directed the ſcribe to receive 
a ſatisfaction; for, in works of genius and invention, as 
8 Si in chartis membraniſve tuis Titius ſed tu dominus efſe videris. 

carmen vel hiftoriam wel orationem Inſt, 2. 1. 33. See page 408. 
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in painting on another man's canvas, the ſame lawꝰ gave 
the canvas to the painter. As to any other property in 
the works of the underſtanding, the law is ſilent: 
though the ſale of literary copies, for the purpoſes of 
recital or multiplication, is certainly as ancient as the 
times of Terence, Martial“, and Statius *. Neither 
with us in England hath. there been (till very lately} 
any final * determination upon the right of authors at 


the common law. 


But whatever inherent copyright might have been 
ſuppoſed to ſubſiſt by the common law, the ſtatute 


8 Ann. c. 19. 
. 53+) 


(amended by ſtatute 15 Geo. III. 
hath now declared that the author and his aſ- 


figns ſhall have the ſole liberty of printing and reprint- 
ing his works for the term of fourteen years, and 13 


longer“; and hath alſo protected that property by ad- 


ditional ' penaltics and 


forfeitures: directing farther, 


that if, at the end of that term, the author himſelf 
be lring, the right ſhall then return to him for ano- 
ther term of the ſame duration: —and a ſimilar privi- 
lege is extended to the inventors of prints and engrav- 
ings, for the term of eight and twenty years, by the 
ſtatutes 8 Geo. II. c. 13. and 7 Geo. III. c. 38. be- 
ſides an action for damages, with double coſts, by ſta- 
tute 17 Geo. III. c. 57. All which parliamentary pro- 
teections appear to have been ſuggeſted by tlie excep- 
tion in the ſtatute of monopolics, 21 Jac. I. c. 3. which 
allows a royal patent of privilege to be granted for 
fourteen years tv any inventor of a new manufacture, 
for the ſole working or making of the ſame; by vir- 
tue whereof it is held, that a temporary N 
therein becomes veſted in the king's patent ee ;. | 


9 Thid. F. 34. 

o Prol. in auc. 20. 

i Epign. 1; Gy. Iv. 72. xili. 3. 
Av. 194. 

* Fav. vii, 83. 

Since this was firſt written, 
it was determined in the cafe of 
Millar v. Taylor in B. R. Paſch. 
'$ Geo. III. 1769, that an exclu- 
five and permanent copyrizht in 
authors ſuhſiſted by the common 
law. But afterwards, in the caſe 
of Donaldjon v. Becket, before the 


houſe of lords, 22 Febr. 1774, it 
was held that no copyrignt now 
ſubfiſts in authors, after the ex- 
piration of the ſeveral terms 
created by the ſtatute of queens 
Anne. 

4 By ſtatute 15 Geo. III. 
c 53. tome additional privileges 
in this reſpect are granted to the 
univerſities, and certain 9 
learned ſocleties. 

5 1 Vern. 62. 
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' CHAPTER THE TWENTY-SEVENTH. 


or TITLE »y PREROGATIVE, 
and FORFEITURE. 


| A SECOND method of acquiring property in 
perſonal chattels is by the Eing's drerogatrve whereby 
a right may accrue either to the crown itſelf, or to 
ſuch as claim under the title of the crown, as by the 
king's grant, or by preſcription, which ſuppoſes an 
ancient grant, 8 | | 
Such in the firſt place are all tributes, taxes, and cu/- 
tom; whether conſtitutionally inherent in the crown, 
as flowers of the prevegtive and branches of the cenſus 
regalis or ancient royal revenue, or whether they be 
occaſionally created by authority of parliament ; of 
both which ſpecies of revenue we treated largely in the 
former volume. In theſe the king acquires and the 
ſubject loſes a property, the inftant they become due: 
Ii paid, they are a choſe in poſſeſſion ; if unpaid, a 
choſe in action. Hither alſo may be referred all for- 
Feitures, fines, and amercements due to the king, which 
accrue by virtue of his ancient prerogative, or by par- 
ticular modern ſtatutes : which revenues ereated by 
ſtatute do always aſſimilate, or take the ſame nature, 
with the ancient revenues; and may therefore be look- 
ed upon as arifing from a kind of artificial or ſecon- 
dary prerogative. And, in either caſe, the owner of 


— 


— 
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te thing forfeited, and the perſon fined or amerced, 

loſe and part with the property of the forfeiture, fine, 

or amercement, the inſtant the king or his grantee ac- 
ires it. 

In theſe ſeveral methods of acquiring property by- 
prerogative there is alſo this peculiar quality, that the 
king cannot have a joint property with any perſon in 

one entire chattel, or ſuch a one as is not capable of- 
diviſion or ſeparation ; but where the titles of the king 
and a ſubje& concur, the king ſhall have the whole: 
in like manner as the king cannot, either by grant or 
contract, become a joint-tenant of a chattel real with 
another perſon * ; but by ſuch grant or contract ſhall 
become entitled to the whole in ſeveralty. Thus, if 
a horſe be given to the king and a private perſon, the - 
king ſhall have the ſole property: if a bond be made 
to the king and a ſubjeR, the king ſhall have the whole 
penalty; the debt or duty being one ſingle chattel * z: 
and ſo, if two perſons have the property of a horfe be- 
tween them, or have a joint debt owing them on bond, 
and one of them aſſigns his part to the king, or is at- 
tainted, whereby his moiety is forfeited to the crown ;;: 
the king ſhall have the entire horſe, and entire debt 3. . 
For, as it is not conſiſtent with the dignity of the 
erown to be partner with a ſubject, ſo neither does 
the king ever loſe his right in any inſtance; but, where 
they interfere, his is always preferred to that of ano- 
ther perſon 4 : from which two principles it is a neceſ-— 

{ary conſequence, that the innocent though unfortu- 
nate partner muſt loſe his ſhare in both the debt and 
the horſe, or in any other chattel in the ſame circums - 
- ances. | T . N g 
I his doctrine has no opportunity to take place in 
certain other inſtances of title by prerogative, that re- 
main to be mentioned; as the chattels thereby veſted / 
are originally and ſolely veſted in the crown, without 

> | | EO, 
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any transfer or derivative aſſignment either by deed or 
law from any former proprietor. Such is the acquiſi. 
tion of property in wreck, in treafure-trove, in waifs, 
in eſtrays, in royal fiſh, in ſwans, and the like; which 
are not transferred to the ſovereign from any former 
owner, but are originally inherent in him by the rules 
of law, and are derived to particular ſubjects, as royal 


franchiſes, by his bounty. Theſe are aſcribed to him, 


partly upon the particular reaſons mentioned in the 
eighth chapter of the former book ; and partly upon 
the general principle of their being bona vacantia, and 
therefore veſted in the king, as well to preſerve the 
peace of the public, as in truſt to employ them for the 
fafety and ornament of the commonwealth. , 

There is alſo a kind of prerogative. copyright ſubſiſt. - 
ing in certain books, which is held to be veſted in the 
crown upon different reaſons. Thus, 1. The king, as 
the executive magiſtrate, has the right of promulging 
to the people all acts of Rate and government. This 
gives him the excluſive privilege of printing, at bis 
own preſs, or that of his grantees, all ad of parliament, 

oclamations, and. orders of council, 2. As ſupreme 
ead of the church, he hath a right to the publication 
of all liturgies and books of divine ſervice. 3. He is 
alſo ſaid to have a right by purchaſe to the copies of 
ſuch law books, grammars, and other compoſitions, as 
were compiled or tranſlated at the expence of the 
crown. And upon theſe two laſt principles, combined, 
the excluſive right of printing the tranſlation of the 
bible is founded. 
There ſtill remains another ſpecies of prerogative 
property, founded upon a very different principle from 
any that have been mentioned before; the property of 
ſuch animals ferae naturae, as are known by the deno- 
mination of game, with the right of purſuing, taking, 
and deſtroying them: which is veſted in the king 
alone, and from him derived to ſuch of his ſubjects as 
| have received the grants of a chaſe, a park, a free 
warren, or free fiſhery. This may lead us into an 
inquiry concerning the original of theſe franchiſes, 
er royaltics, og which we touched a little in a 
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former chapter* : the right itſelf being an incorporeal 
hereditament, though the fruits and profits of it are of 
a perſonal Mature. 

In the firſt place then we have already ſhewn, and in- 
deed it cannot be denied, that by the law of nature 
every man from the prince to the peaſant, has an equal 
right of purſuing, and taking to his own uſe, all ſuch 
creatures as are ferae naturae, and therefore the proper- 
ty. of nobody, but liable to be ſeized by the firſt occu- 
pant. And ſo it was held by the imperial law, even 
. ſolateas Juſtinian's time: “ ferae igitur beſtiae, et volu- 
& cres, et omnia animalia quae mari, celo, et terra naſ- 
e cuntur, fimul atque ab aliguo capta ſuerint, jure genti- 
« um flatim illius efſe incipiunt. Quod enim nullius eft, id 
« naturali ratione occupanti conceditur *.” But it fol- 
lows from the very end and conſtitution of ſociety, 
that this natural right, as well as many others belong- 
ing to man as an individual, may be reſtrained by poſi- 
tive laws enacted for reaſons of ſtate, or for the ſup- 
poſed benefit of the community. This reſtriction may 
be either with reſpe& to the place in which this right 
may, or may not, be exerciſed; with reſpeQ to the 
animals that are the ſubject of this right; or with ref. 
pe& to the per/bns allowed or forbidden to exerciſe it, 
And, in conſequence of this authority, we find that 
the municipal laws of many nations have exerted ſuch 
power of reſtraint ; have in general forbidden the en- 
tering on another man's grounds, for any cauſe, 
without the owner's leave; have extended their pro- * 


tection to ſuch particular animals as are uſually the ob- 


jects of purſuit ; and have inveſted the prerogative of 
hunting and taking ſuch animals in the ſovereign of 
the ſtate only, and ſuch as he ſhall authoriſe 7. Many 
reaſons have concurred for making theſe conſtitutions : 
as, 1. for the encouragement of agriculture and im- 
provement of lands, by giving every man an excluſive 
dominion over his own ſoil. 2. For preſervation of the 
ſeveral ſpecies of theſe animals, which would ſoon be ex- 
tirpated by a general liberty. 3. For prevention of idle- 
nels and diſſipation in huſbandmen, artificers, and 
5 Page 38, 39. V pPuff. L. N. I. 4. c. 6. . 5 
6 It. 2. 1, 12. . | 
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others of lower rank; which would be the unavoidable. 
conſequence of univerfal licence. 4. For prevention 
of popular inſurrections and reſiſtance to the govern- 
ment, by diſarming the bulk of the people * : which 
laſt is a reaſon er meant, than avowed, by the 
makers of foreſt or game laws. Nor, certainly, in theſe 
prohibitions is there any natural injuſtice, as ſome have 
weakly enough ſuppoſed: ſince, as Puffendorf obſerves, 
the law does not hereby take from any man his preſent 
property, or what was already his own, but barely 
abridges him of ene means of acquiring a future pro- 
perty, that of occupancy ; which indeed the law of 
nature would allow him, but of which the laws of ſo- 
ciety have in moſt inſtances very juſtly and reaſonably 
deprived him. | 
Vet, however defenſible theſe proviſions in general 
may be, on the footing of reaſon, or juſtice, or civil 
policy, we muſt notwithſtanding acknowlege that, in. 
their preſent ſhape, they owe their immediate original. 
to ſlavery. It is not till after the irruption of the 
northern nations into the Roman empire, that we read 
of any other prohibitions, than that natural one of not: 
ſporting on any private grounds without the owner's. 
leave; and ancther of a more ſpiritual nature, which 
was rather a rule of eccleſiaſtical difcipline, than a. 
branch of municipal law. The Roman or civil law, 
though it knew no reſtriction as to perſons. or animals, 
ſo far regarded the article of place, that it allowed no 
man to hunt or ſport upon another's ground, but by con- 
ſent of the owner of the ſoil. 4 Dui alienum fundum in- 
« gredttur, venandi aut aucupandi gratia, potęſt a domino 
« prohiberi ne ingrediatur. For if there can, by the 
law of nature, be any inchoate imperfe& property ſup- 
ofed in wild animals before they are taken, it ſeems 
moſt reaſonable to fix it in him upon whoſe land they 
are found. And as to the other reſtriction, which re- 
lates to perſons and not toplace, the pontifical or canon 
law interdicts © wvenationes, et ſylvaticas wvagationes 
cum canibus et accipitribus, to all clergymem without 


8 Warburton's alliance, 324 ? Decreiall J. 5. tit, 24. 6. 1 | 
AI. 2. 1. C 12. ; : EY * 5 > 8 OS 
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diſtinction; grounded on a ſaying of St. Jerom *, that 
1t never is recorded that theſe diverſions were uſed by 


the ſaints, or primitive fathers. And the canons of 


our Saxon church, publiſhed in the reign of king Ed- 
gar *, concur in the ſame prohibition : though our ſe- 


cular laws, at leaft. after the conqueſt, did even in the 


times of popery diſpenſe with this canonical impedi- 
ment; and ſpiritual perſons were allowed by the com- 


5 . | . & - 
mon law to hunt for their recreation, in order to ren- 


der them fitter for the performance of their duty : as 
a confirmation whereof we may obſerve, that it is to 


this day a branch of the king's prerogative, at the 
death of every biſhop, to have his kennel of hounds, or 


* 


a compoſition in lieu thereof 3, 


But, with regard to the riſe and original of our pre- 


ſent civil prohibitions, it will be found that all foreit 
and game laws were introduced into Europe at the ſame 
time, and by the ſame policy, as gave birth to the feo- 
dal ſyſtem; when thoſe ſwarms of barbarians. iſſued 
from their northern hive, and laid the foundation of 
moſt of the preſent kingdoms of Europe, on the ruins 
of the weſtern empire. . For when a conquering gene- 
ral came to ſettle the oeconomy of a vanquiſhed coun- 


try, and to part it out among his ſoldiers or feudato- 


ries, who were to render him military ſervice for ſuch 
donations; it behoved him, im order to ſecure his new 


acquiſitions, to keep the ruſlici or natives of the coun- 
try, and all who were not his military tenants, in as 


low a condition as poſſible, and. eſpecially to prohibit 
them the uſe of arms. Nothing ceuld do this more ef- 


fectually thay a prohibition of hunting and ſporting ; 


and therefore it was the policy of the conqueror to re- 
ſerve this right to himſelf, and ſuch on whom he ſhould 
beſtow it; which were only his capital feudatories, or 
greater barons. And accordingly we find, in the feu- 
dal conſtitutions *, one and the ſame law prohibiting 


the ruflici in general from carrying arms, and alſo pro- 


{cribing the uſe of nets, ſnares, or other engines for 


deſtroying the game. This excluſive privilege well 


1 Decret. part. 1. dift. 34. l. 1. 3 4 Inſt. 309. 
2 cap. 64. 8 


4 Feud. JI. 2. tit. 27. &. 5. 


- 
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fuited the martial genius of the conquering troops, 
who delighted in a ſport 5 which in it's purſuit and 
flaughter bore ſome reſemblance to war. iin omni, 
(fays Cacfar, ſpeaking of the ancient Germans,) in ve. 
nationibus argue in fludits rei militaris confiſtit *. And Ta- 
eitus in like” manner obſerves, that quoties bella non ine. 
unt, multum wvenatibus, plus per otium tranſigunt. And 
indeed, like ſome of their modern ſucceſſors, they had 
no other amuſement to entertain their vacant hours; 
deſpiſing all arts as effeminate, and having no other 
learning, than was couched in ſuch rude ditties, as 
were ſung at the ſolemn carouſals which ſucceeded theſe 
ancient huntings. And it is remarkable that, in thoſe 
nations where the feodal policy remains the molt uncor. 
rupted, the foreſt or game Jaws continue in their higheſt 
Tigor. In France all game is properly the king's ; and 
in ſome parts of Germany it is death for a peaſaut to 
be found hunting in the woods of the nobility *. 
With us in England alſo, hunting has ever been 
eſteemed a mot princely diverſion and exerciſe. The 
whole iſland was repleniſhed with all ſorts of game in 
the times of the Britons; who lived in a wild and paſ- 
toral manner, without incloſing or improving their 
grounds, and derived much of their ſubſiſtence from 
the chace, which they all enjoyed in common. But 
when huſbandry took place under the Saxon govern | 
ment, and lands began to be cultivated, improved, 
and encloſed, the beaſts naturally fled into the woody 
and deſart tracts; which were called the foreſts, and, 
having never been diſpoſed of in the firſt diſtribution 
of lands, were — held to belong to the crowu. 
Theſe were filled with great plenty of game, Which 
our royal ſportſmen reſerved for their own diverſion, 
on pain of a pecuniary forfeiture for ſuch as interfered 


5 In the laws of Jenghiz ing their receſs from war. (Mod: 
Khan, founder of the Mogul Univ. Hiſt. iv. 468 ) 
and Tartarian empie, publiſhed 6 De Bell. Gai. l. 6. e. 20. 
A. D. 1205. there is one which T6 3. - 
protiibits the killing of all game 8 Mattheus de Crimiz. c. 3. 
from March to October; that fri-. 1. Carpzov. Practic. Carat. 
the court and ſoldiery inight find p. 2. . 84. 
plenty enough n the winter, dur - 
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with their 33 But every freeholder had the 
full liberty of ſporting upon his own territortes, pro- 
vided he abſtained from the king's foreſts: as is fully 
_ expreſſed in the laws of Canute ?, and of Edward the 
Confeſſorꝰ: fit quilibet homo dignus venatione ſua, in 
Hlva, et in agris, fibi propriis, et in dominio ſuo et 
0 „ ahfneat omnis homo a venariis regits, ubicunque pacem 
| eis habere voluerit which indeed was the ancient 
1 2 of the Scandinavian continent, from whence Ca- 
nute probably derived it. Cuigue enim in proprio 
| ears mat. gry eee 


| . However, upon the Norman conqueſt, a new doc- 
trine took place; and the right of purſuing and takin 
all beaſts of chaſe or venary, and ſuch other anim 


as were accounted game, was then held to belong ta | 


the king, or ta ſuch only as were authorized under 
him. And this, as well upon the principles of the feo- 
dal law, that the king is the ultimate proprietor of all 
the lands in the kingdom, they being all held of him 
as the chief lord, or lord paramount of the fee; and 
that therefore he has the right of the univerſal ſoil, to 
enter thereon, and to chaſe and take ſuch creatures at 
his pleaſure: as alſo upon another maxim of the com- 
mon law, which, we have frequently cited and illuſ- 
trated, that theſe animals are bona vacantia, and, hav- 
ing no other owner, belong to the king by his prero- 
gative. As therefore the former reaſon was held to 
veſt in the king a right to purſue and take them any 
where ; the latter was ſuppoſed to give the king, 
and ſuch as he ſhould” author: * a ſole and —_— 
right. 
Eb right, thus newly veſted. in the crown, was 
exerted with the utmoſt rigor, at and after the time 
of the Norman eftabliſhmeot ; not only in the ancient 
foreſts, but in the new ones which the conqueror 

made, by laying together vaſt tracts of country, d 5 
pulated for Gar Peres and reſerved ſolely for the 


9 c. 77. ene de jave Soom 2, x 
"4 | 
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king's royal diverſion; in which were exerciſed the 
aoſt horrid tyrannies and oppreſſions, under colour of 
foreſt law, for the ſake of preſerving the beaſts of 
chaſe; to kill any of which, within the limits of the 
foreſt, was as penal as the death of a man. And, in 
purſuance of the ſame principle, king John laid a to- 
tal interdict upon the evinged as well as the fourfooted 
creation: © capturam avium per totam Angliam inter- 
4 dixit*.” The cruel and inſupportable hardſhips, 


which theſe foreſt laws created to the ſubject, occa- 


ſioned our anceſtors to be as zealous for their reforma. 
tion, as for the relaxation of the feodal rigors and the 
other exactions introduced by the Norman family; 
and accordingly we find the immunities of carta de ſo- 
reſta as warmly contended for, and extorted from the 
king with as much difficulty, as thoſe of magna carta 
itſelf. By this charter, confirmed in parliament 3, 
many foreſts were diſafforeſted, or ftripped of their 
oppreſſive privileges, and regulations were made in the 
regimen of ſuch as remained; particularly “ killing 
the king's deer was made no longer a capital offence, 
but only puniſhed by a fine, impriſonment, or abjura- 
tion of the realm. And by a variety of ſubſequent 
ſtatutes, together with the long acquieſcence of the 
_ crown without exerting the foreſt laws, this preroga- 
tive is now become no longer a grievance to the ſub- 
ject. 

8 But, as the king reſerved to himſelf the forglls for 
his own excluſive diverſion, ſo he granted out from 
time to time other tracts of lands to his ſubjects under 
the names of chaſes or parks *, or gave them licence 
to make ſuch in their own grounds; which indeed 
are ſmaller foreſts, in the hands of a ſubje&, but 
not governed by the foreſt laws: and by the com- 
mon law no perſon is at liberty to take or kill any 
beaſts of chaſe, but ſuch as hath an ancient chaſe 
or park; unleſs they be alſo beaſts of prey. 


2 M. Paris. 303. T cap. 10. 
3 9 Hen, II. 5 3 See Page 38. a 
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Souls of al ine the liberty 1 1 or killin 1 chem | 
is another franchiſe or «Ap derte likew! 

the crown, and called free warren; a"word, which 15 
nifſies preſervation or cuſtody : as the 'exc fufive lber. 
ty 6f takin mp ty fiſh in a public ſtream or ri- 


75 is call free fliry; of which however no new 
franchiſe * at 9 2 — 4 be granted, by the expreſs 
proviſion of magna carta, e. 5 The principal 7 obey 


tion of granting to any one theſe franchiſes, or liber- 
ties was in order to protect the „ by givin = 
| K ps a fole and exclufive power of killing! it 
vided he prevented otler perſons. And ve de 
man, 05 he who pou a chaſe or Ted warren, by grant 
from the crown, or preſcription which ſuppoſes * 
can juſtify hunting or ſporting upon another ma 
foil; nor indeed, in thorough ſtrictneſs of common 
law, either hunting or ſporung at all. * 
However novel 1 dearine may ſeem, to ſuch as 
call themſelves gualifed ſportſmen, it is a regular con- 
ſequence from what has 1 * before delivered: chat 
| the ſole right of taking and deſtroying game belongs 
exclufively to the king; This appears as well from 
the 8 here made, as 1 —— 
gram to bjects an excluſive right of taking them; 
which he could not do, unleſs ſuch 17 was firſt inhe- 
rent in himſelf. Andhenceit will follow, that no perſon 
whatever, but he who has ſuch derivative right from 
the crown, is by common law entitled to take or 
any beaſts of chaſe, or other game whatſoever. It 1s 
true, that, by the acquieſcence of the erown, the fre- 
quent grants of free warren in ancient times, and thle 
introduction of new alties of late by certain 2 | 
tutes for preſerving me, this'exclufivc 
tive of the king is Pak, ont or confider 
man, that 1 4 1 from theſe modern * | 
looking upo ſelf as at liberty to do * ke 
pleaſes with ce g game: whereas the contrary is ſtrifly 
true, that no ay. however well qualified he may Wi- 


Ii 6. 5. $. a. See har | 
er V 
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garly be eſteemed, has a right to encroach, on the 


royal prerogative by the killing of game, unleſs he 
can ſhew a particular grant of free warren; or a pre- 
ſcription, which preſumes a grant; or ſome authorizy 
under an act of parliament. As for the latter, I re- 
eallect but two inſtances wherein an expreſs permiſ- 


ſion to kill game was ever given by ſtatute; the one 
by 1 hog oy 27. altered by 827 I. cap. 11. and 
virtually repe et by 22 & 23 Car. II. c. 25. which 
ve authority, ſo long as they remained in force, io 
= owners of free warren, to lords of manors, and 
to all freeholders 275 4ol. per annum in lands of in- 
heritance, or 800. for lite or lives, or 4000. perſonal 
eftate, (and their ſervants) to take partridges and 
pheaſants upon their own, or their SN free war- 
ren, inheritance, or freehold: the other by 5 Ann. 
e. 14. which empowers lords and ladies of manors to 
appoint gamekeepers to kill game for the uſe of ſuck 
lord or lady; which with ſome alteration till ſubſiſts, 
and plainly ſuppoſes ſuch power not to have been in 
them before. e truth of the matter is, that theſe 
game laws (of which we ſhall have occaſion to ſpeak 
again in the fourth hook of theſe commentaries) do 
indeed qualiſy nobody, except in the inſtance of a game- 
keeper, to kill game: but only, to fave the tpouble 
and formal proceſs of an action by the perſon injured, 
who perhaps too might remit the offence, theſe ſta- 
tutes inflict additional penalties, to be recovered either 
in a regular or ſummary way, by any of the king's ſub- 
jecta, from certain perſons of inferior rank who may be 
found offending in this particular. But it does not 
follow that perſons, excuſed from theſe additional 
penaliies, are therefore authoriſed to kill game. The 
eircumſtance of having 100. per annum, and the reſt, 
are not properly qualifications, but exemptions. And 
_ theſe perſons, ſo exempted from the penalties of the 
game ſtatutes, are not only liable to actions of treſ- 
paſs by the owners of the land: but alſo, if they 
ill game within the limits of any royal franchiſe, 
they are liable to the actions of ſuch who may have 
the right of chaſe or free warren therein, 


Upon 


that ſuc 
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Upon the whole | appears, that the king, by his 


rogative, 2nd ſuch perſons as have, under his autho- 
rity, the royal franchiſes of chaſe, park, free warren, 
or free fiſhery, are the only perſans who may acquire 
any property, however __ and tranſitory, ig theſe 
animals ferae naturae, while living; which i. Gig to 
de veſted in them, as was obſerved in a former chapter, 
fpropter qe. 4509 And it muft alſo be remembered, 
perfons as may thus lawfully hunt, fiſh, or 
fowl, ratione privilegii, have (as has been ſaid) only a a2 
ualified property in theſe animals: it not being ab- 
Ghats or permanent, but laſting only ſo lang as the 
ereatures remain Within the limits of ſuch reſpective 
franchiſe or liberty, and _—_ the inſtant they vo- 
luntarity paſs out of it. It is held indeed, that if a 
man ftarts any game within his own grounds, and 
follows inta another's, and kills it there, the property 
remains in himſelf? . And this is grounded on reaſon 
and natural juſtice®: for the property con ſiſts in the 
poſſeſſion; which poſſeſſion commences by the finding 
Kin his own liberty, and is continued by the immediate 
| purſuit. And ſo, if a ſtranger ſtarts game in one man's 
Chaſe or free warren, and hunts it into another liber- 
ty, the property continues in the owner of the chaſe dr 
warren; this property _ from privilege?, 
and not being changed by the act of à mere ſlranger. 
Or if a man ſtatts game on another's private grounds 
and kills it there, the property belongs to him in whoſe 
gout it was killed, becauſe it was alſo ftarted there®; 
is property ariling ratione ſoli. Whereas if, after be- 
ing fſtaried there, it is killed in the grounds of a third 
perſon, the property belongs not to the owner of the 
firſt ground, becauſe the property is local; nor yet to 
the owner of the ſecond, . it was not ſtarted in 
his ſoil; but it veſts in the perſon who ſtarted and 
killed it“, though yuilty of a treſpaſs againſt boch 
the ownem. . N 


M © 1 | | 
5 puff. L. N. I. 4. c. 6. Parr. 18. Lord Rayn bid. 


9 Lord Raym. 251. 
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II. 1 proceed now to a third method, whereby a 


* title to goods and chattels may be acquired and loſt, 
- viz. by forfeiture ; as a, puniſhment for ſome crime or 


wiſdemeſnor in the party forfeiung, and ag a compen- 
ſation for the ,offence and injury committed againſt 
him tõ whom ghey are forfeited. . Of forfeitures, con- 
ſidered as the, means whereby rea property might be 
loſt and acquired, we treated an a former chapter“. 


It remains therefore in this place only to mention by 


what means, or for what offences, goods and chattels 
become — nyo orfeiture. ? ah 5 

In the variety of penal laws with which the ſubject 
is at preſent incumbered, it were a tedious and imprac- 
ticable taſk to reckon. up the various forfeitures, in- 
flicted by ſpecial; ſtatutes, for particular crimes and 


miſdemeſnors: ſome of which are mala in ſe, or of- 


fences againſt the divine law, either natural or reveal- 
ed; but by far the greateſt part are mala prohibita, or 
ſuch as derive their guilt merely from their prohibition 

by the laws of the land; ſuch as is the forfeiture of 40. 

er month by the ſtatute 53 Eliz. c. 4. for exercifing.a 
trade wirhqut having ſerved ſeven years as an appren- 
üce thereto, and the forfeiture of 10l. by 9 Ann. e. 


23 for printing an almanack without a ſtamp. I ſhall 


therefore confine al to thoſe offences only; by 
which all the goods and: chattels of che offender are 
forfeited: referring the ſtudent for ſuch, where pecu- 
*diary muldts of different quantities are inflicted, tp 
their ſeveral proper heads, under which very many of 
them have been or will be mentioned; or elſe to the 
collections of Hawkins, and Burn, and other labo- 
rious compilers. Indeed, as moſt of theſe forfeitures 
belong to the crown, they may ſeem as if they ought 
to have been referred to the preceding method of ac- 


quiring perſonal property, namely, by. prerogative. 
But * +4 the de be e a moie- 
ty often goes to the informer, the poor, oꝶ ſometimes 
to other perſons; and as one total forfeiture, namely 
that by a bankruA who is guilty of felony by conceal- 


2 See page 267. 


* 
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ing his eſſects, accrues entirely to his creditors, I have 
therefore made it a diſtin head of transferring pro- 


"ob and chattels then are totally forfeited by 
- conviction of high treaſon or miſprifion of treaſon ; of 
petit treaſon ; of felony in general, and particular of 
felony de ſe, and of manſlaughter ; nay even by con- 
viction of excuſable homicide * ; by outla ry for treaſon 
or felony ; by conviction of petit larceny; by flight in 
| treaſon or felony, even though the party be acquitted 

of the fact; by fanding mute, when arraigned of fe- 
lony; by drawing a weapon on a judge, or flriking any 
one in the preſence of the king's courts; by praemunire ; 
by pretended prophecies, upon a ſecond conviction; by 
ewling ; by the reſiding abroad of artificers; and by 
challenging to fight on account of money won at gam- 

ing. All theſe offences, as will more fully appear in 
the fourth book of theſe commentaries, induce a total 

forfeiture of goods and chattels. 1 8 

And this forfeiture commences from the time of con- 
viction, not the time of commuting the fact, as in for- 
feitures of real property. For chattels are oſ ſo va 
and fluctuating a nature, that to affect them by-any 
relation back, would be attended with more inconve- 
nience than in the caſe of landed eſtates: and part, if 
not the whole of them, muſt be expended in main- 
taining the delinquent, between the time of commit- 
ting the fact and his conviction. Yet a fraudulent 
conveyance of them, to defeat the intereſt of the 
crown, is made void by ſtatute 13 Eliz. c. 5. 


Ld 
3 Co, Litt. 391. 2 Inſt. 316. 3 Inſt. 320. 
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enApTER THE TWENTY-EIGHTH, 


or TITLE »y CUSTOM. 


* 


A FOURTH method of acquiring property in 
things perſona], or chattels, is by cuſlom whereby a 


* 


right veſts in ſome particular perſons, either by the 


local uſage of ſome particular place, or by the almoſt 
eral and univerſal uſage of the kingdom. It were - 


endleſs, ſhould I attempt to enumerate all the ſeveral 


kinds of ſpecial cuſtoms, which may entitle a man to 
a chattel intereſt ih different parts of the kingdom: I 


fall therefore content myſelf with making ſome ob- 
ſervations on three ſorts of cuſtomary intereſts, which 


Obtain pretty generally throughout moſt parts of the 
— [ack a therefore wack concern; 
viz. heriots, mortuaries, and heir- loomt. | 

1. Heriots, which were lightly touched upon in a 
former chapter *, are uſually divided into two ſorts, 
heriot-/ervice, and heriot- cuſſom. The former are fuch 
as are due pou a ſpecial reſervation in a grant or leaſe 
of lands, and therefore amount to little more than a 
mere rent * : the latter ariſe upon no ſpecial reſerva- 
tion whatſoever, but depend merely upon immemorial 
uſage and cuſtom 3. Of theſe therefore we are here 
principally to ſpeak : and they are defined to be a cuſ- 


tomary tribute of goods and chattels, payable to the 


lord of the fee on the deceaſe of the owner of the 
Z 2 3 Co. Cop. F. 24. 
2 9 166. | 4 25 
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The firſt eſtabliſhment, if not introduction, of com- 
ory heriots into England, was by the Danes: and 
we find in the laws of king Canute !“ the ſeveral heres 
geates or heriots ſpecified, which were then exacted by 
che king on the death of divers of his ſubjects, accord - 

ing to their reſpective dignities; from the higheſt curl 
down to the moſt inferior thegne or landholder. Theſe, 
for the moſt part, conſiſted in arms, horſes, and habi- 
liments of war; which the word itſelf, according to 
Sir Henry Spelman 5, ſignifies. Theſe were deliver- 
cd up to the ſovereign on the death of the vaſal, who 
could no longer uſe them, to be put into other hands 
for the ſervice and defence of the country. And upon 
the plan of this Daniſh eſtabliſhment did Willam 
the conqueror faſhion his law of reliefs, as was for- 
merly obſerved ©; when he aſcertained the preciſe re- 
lief to be taken of every tenant in chivalry, and, con- 
trary to the feodal cuſtom and the uſage of his own 
duchy of Normandy, required arms and implements 
of war to be paid inftead of money x. 
- The Daniſh compulſive heriots, being thus tranſ- 
muted into reliefs, underwent the ſame ſeveral viciſſi- 
tudes as the feodal tenures, and in ſocage eſtates do fre- 
_ quently remain to this day, in the ſhape of a double 

rent payable at the death of the tenant; the heriots 

which now continue among us, and preſerve that name, 
ſeeming rather to be of Saxon parentage, and at firſt 
to have been merely diſcretionary 8. Theſe are now for 
dhe moſt part confined to copyhold tenures, and are due 
by cuſtom only, which is the life of all eſtates by-copy ; 
and perhaps are the only inſtance where cuſtom has fa- 


voured the lord. For this payment was originally a 


voluntary donation, or gratuitous legacy of the tenant; 
perhaps in acknowledgement of his having been raiſed 
a degree above villenage, when all his goods and chat- 
tels were quite at the mercy of the lord: and cuſtom, 
which has on the one hand confirmed the tenant's in- 


$ c. bo. - 7 LL. Gull. Cong. c. 22, 23, 24. 
3 of feuds. c. 18. 5 Lambard. Peramb. of Kent. 492. 
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tereſt in excluſion of the lord's will, has on the other 
hand eſtabliſhed this difcretional piece of gratitude 
Dato a permanent duty. An heriot may alſo appertain 
to free land, that is held by ſervice and ſuit of court; 
in which caſe it is moſt commonly a copyhold enfran- 
chiſed, x the heriot 1s ſtill due by cuſtom, 
| BraQton ? ſpeaks of heriots as frequently due on the 
death of both ſpecies of tenants: « eff quidem alia 
% gragſtatio quae nominatur hericttum e ubi tenens, liber vel 
„ ſervus, in morte ſua dominum ſunm, de quo tenuerit, 
| 46. reſpicit de meliori averis ſuo, vel de ſecundo meliori, 
ſecundum diverſam locorum conſuetudinem. And this 
he adds, magis fit de gratia quam de jure; in which 
Feta ® and Britton? agree: thereby plainly intimat- 
Ing the original of this cuſtom to have been merely 
voluntary, as a legacy from the tenant; though now 
the immemorial uſage has eſtabliſhed it as of right in 
the lord. | | | 51 
This heriot is ſometimes the beſt live beaſt, or ave- 
rium, which the tenant dies poſſeſſed of, (which is par- 
ticularly denominated the villein's relief in the twenty= 
ninth law of king William the conqueror) ſometimes 
the beſt inanimate , under which a jewel or piece 
of plate may be included: but it is always a perſonal 
chattel, which, immediately on the death of the tenant 
who was the owner of it, being aſcertained by the op- 
tion of the lord *, becomes veſted in him as his pro- 
perty; and is no charge upon the lands, but merely 
on the =m and chattels. The tenant muſt be the 
owner of it, elſe it cannot be due; and therefore on 
the death of a feme-covert no heriot can be taken; 
for ſhe can have no ownerſhip in things perſonal 3. 
In ſome places there is a cuſtomary compoſition in mo- 
ney, as ten or twenty ſbillings in lieu of a heriot, by 
which the lord and tenant are both bound, if it be an 
indiſputably ancient cuſtom: but a new compoſition 
of this ſort will not bind the repreſentatives of either 
party; for that amounts to the creation of a new cul- 
tom, which is now impoſſible “. | 
9 J. 2. c. 36.4.9. 2 Hob. 60. | 
* C43-6 3 + 3 Kelw. 84 4 Leon. 239% 
c. 69. | 4 Eo. Cop. J. 31. 
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2. Mortuaries are a ſort of ecelefiaſtical heriots, be- 
ing a cuſtomary gift claimed by and due to the minifter 
in very many pariſhes on the death of his pariſhioners. 
They ſeem originally to have been, like lay heriots, 
only a voluntary bequeſt to the church; being intend- 
ed, as Lyndewode informs us from a conftitution of 
archbiſhop Langham, as a kind of expiation and 
amends to the clergy for the perſonal tithes, and other 
eccleſiaſtical duties, which the laity in their life-time 
might have neglected or forgotten to pay. For this 
purpoſe, after 5 the lord's heriot or beſt good was taken 
cout, the fecond beſt chattel was reſerved to the church 
as a mortuary: / decedens plura habuerit animalia, op- 
timo cui de jure fuerit debitum reſervato, cccigſiae ſuae 
« ſine dolo, fraude, ſeu contradidtione qualibet; pro recom- 
« penſatione ſultractionis decimarum per fonalium, necnon et 
 *. oblationum, ſecundum melius animal reſervetur, poſt obi- 
tum, pro ſalute animae ſuae®.” And therefòͤre in the 
laws of kihg Canute” this mortuary is called ſoul- ſcot 
(rabrrent) or Hynbolum animae. And, in purſuance 
of the ſame principle, by the laws of Venice, where 
no perſonal tithes have been paid during ihe liſe of 
the party, they are paid at bis death out of his 
merchandize, jewels, and otherTmbveables*. So alſo, 
by a ſimilar policy, in France, every man that died 
without bequeathing a part of his eſtate to the church, 
which was called dying without confeſſion, was formerly 
deprived of chriſtian burial : or, if he died inteſtate, the 
relations of the deceaſed, jointly with the biſhop, named 
-proper arbitrators to determine what he ought to have 
given to the church, in caſe he had made*n will. But 
the-parliament, in 1409, redreſſed this grievance ?.. 
It was antiently uſual in this kingdom to bring the 
mortuary to church along with the corpſe when it 
came to be buried; and thence ®* it 1s ſometimes called 
a corſe-preſent : a term, which beſpeaks it to have 
been once a voluntary donation. — in Brac- 


5 Co. Litt. 185. | L % t. 20. e. 32. 
„ Provine. |. g. tie 3-..- 9. Sp. L. b. 28: c. 41. 
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ton's time, fo early as Henry III. we find it rivetted 
into an eſtabliſhed cuſtom : inſomuch that the bequeſiz 

| of heriots and mortuaries were held to be neceſſary 
ingredients in every teſtament of chattels. * /mprimi: 
autem debet guililur, qui teſtamentum fecerit, dominum 
e ſuum de meliori re quam habuerit recognoſcere ; et poſlea © 
* cecelgſiam de alia meliori: the lord muſt have the beſt 
good left him as an-heriot; and the church the ſecond 

ſt as a mortuary. But yet this cuſtom was different 
in different places: in guibuſdam locts habet ecclefia 

* melius animal de conſuetudine; in quibuſdam ſecundum, 
vel tertium melius; of in quibuſdam nibil : et ideo confi 
® deranda oft conſuctudy loci *. This cuſtom flill va- 
nes in different places, not only as the mortuary to 
be paid, but the perſon to whom it is payable. In 
Wales a mortyaty or corſe-preſent was due upon the 
death of every clergyman to the biſhop of the dioceſe; 
till aboliſhed, upon a recompenſe given to the biſho 
dy the ſtatute 12 Ann. ſt. 2. c. 6. And in the — 
deaconry of Cheſter a cuſtom alſo prevailed, that the 
biſhop, who is alſo archdeacon, ſhould have, at the 
death of every clergyman dying therein, his beſt horſe 
or mare, bridle, ſaddle, and ipurs, his beſt gown 
or cloak, hat, upper garment: under his gown, and 
tippet, and alſo his beſt ſignet or ring*. But by 
ſtatute 28 Geo. 2. c. 6. this mortuary is directed 

to ceaſe, and the act has ſettled upon the biſhop 
an equivalent in it's room. The king's claim to 
many goods, on the death of all prelates in Eng- 
land, — to be of the fame nature: though fir 
Edward Coke apprehends, that this is a duty due upon 
_ death and not a mortuary, a diſtinction which ſeems 
to be without a difference. For not only the king's 
eccleſiaſtical character, as ſupreme ordinary, but alſo 
the ſpecies of the goods claimed, which bear ſo near a 
reſemblance to thoſe in the archdeaconry of Cheſter, 
which was an acknowledged mortuary, puts the matter 
out ef diſpute. The king, according to the record vouch- 
ed by fir Edward Coke, is entitled to fix things; the bi- 
ſhop's beſt horſe or palfrey, with his furniture: his cloak. 


© Bratton. J. 2. c. 26, Flet. 2 Cro. Car. 247, 
& 2. . 52 | 8 2 Inſt. 491, 
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or gown, and tippet: his cup, and eover: his baſoa 
and ewer: his gold ring: and laſtly, his mata canum, 
his mew or kennel of 3 as was mentioned in 
the preceding e ge 4. 5 5 

This variety of cuſtoms, with regard to mortuaries, 
giving frequently a handle to exactions on the one fide, 
and frauds or expenſive litigations on the other; it was 


thought proper by ſtatute 21 Hen. VIII. c. 6. to re- 


duce them to ſome kind of certainty. For this purpoſe 
it is enacted, that all mortuaries, or corſe-preſents to 
parſons of any pariſh, ſhall be taken in the following 
manner; unleſs where by cuſtom leſs or none at all is 
due: wiz. for every perſon who does not leave goods 
to the value of ten marks, nothing: for every perſon 
who leaves goods to the value of ten marks and under 
| thirty pounds, 3s. 44. if above thirty pounds, and un- 
der forty pounds, 6s. 8d. if above forty pounds, of what 
value ſoever they may be, 10v. and no more. And no 
mortuary ſhall throughout the kingdom be paid for 
the death of any feme-covert; nor for any child; nor 
for any one of full age, that is not a houſekeeper; 
nor for any wayfaring man; but ſuch wayfaring 
man's mortuary ſhall be paid in the pariſh to which 
he belongs. And upon this ſtat ands the law of 
mortuaries to this day. 


3. Heir-looms are ſuch goods and perſonal chattels, 


23, contrary to the nature of chattels, ſhall go by ſpe-- 


cial cuſtom to the heir along with the inheritance, and 
not to the executor.of the laſt proprietor. The ter- 
_ mination, loom, is of Saxon original; in which lan- 
Raute it Ggnifies a limb or member; ſo that an heir- 
oom is nothing elſe, but a limb or member of the in- 
heritance. They are generally ſuch things as cannot 
be taken away without damaging or diſmembering the 
freehold: otherwiſe the general rule is, that no chat- 
tel intereſt whatſoever ſhall go to the heir, notwith- 
ſtanding it be exprefsly limited to a man and his heirs, 
but ſhall veſt in the executor . But deer in a real 
authorized park, fiſhes in a pond, doves in a dove- 


4 pag. 477. 4 Ca. Litt. 388. 
3 Spelm. Ge. 277. | 
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| houſe, Ce. though in chemſelves perſonal chaitels, yet 
| they are fo annexed to and ſo neceſſary to the well - 
being of the inheritance, chat they ſhall accompany 
the — wherever it veſts, by either deſeent or pur- 
chaſe?. For this reaſon alſo I apprehend it is, chat 
the. antient jewels of the crown are held to be heir- 
looms 8; for they are neceſſary to maintain the fate, 
and ſupport the di 77 of the ſovereign for the time 
being. Charters likewiſe, and deeds, court-rolls, and 
ther evidences of the land, together with the. cheſts in 
which they are contained, ſhall | pals together with the 
land to the heir, in the nature of heir-looms, and ſhall 
not go to the executorꝰ. By ſpecial cuſtom- alſo, in 
fome places, carriages, utenfals, and other houſehold 
lements, may be heir- looms o; but ſuch cuſtom 
muſt be ſtrictly proved. On the other hand, by almoſt 
neral cuſtom, whatever is ſtrongly affixed to the 
Fech echold or inheritance, and cannot be ſevered from 
thence without violence or damage, quad ab azdibu: 
non facile revuellitur is become a member of 
the inheritance, and ſhall thereupon paſs to the heir; 
as chimney-pieces, umps, old fixed or dormant tables 
benches, and the A very ſimiliar notion to 
which prevails in the Tn of 3 where they 
rank certain things moveable among thoſe of the im- 
——_— kind, calling them by a very particular ap- 
lation, pracdia polantia or volatile eftates: ſuch as 
1 — 4 tables, and ather heavy implements of furniture, 
which (as an author of their own obſerves).** dignita- 
tem iam nadi ſunt, ut wills, ſylvis, et ardibus, 25 
0 pracdits,: comparentur ; quod a mobilia i 
* + ex deylinatione CERES oa et 


Cn fer ern entur 3.” | 
Ocher perional chattels there are, which alſo deſcend 
to the heir in the nature of heir-looms, as a monument 
or tomb _ in eee er 2g of his 


- e., l-. 4 0 Fe . 
bid. 838. . 12 Mod. 52% 
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anceſtor there hung up, with the pennons and other 


enſigns of honor, ſuited to his degree. In this caſe, 
albeit the freehold of the church is in the parſon, and 


theſe are annexed to that freehold, yet cannot the par- 


| ſon or any other take them away or deface them, but 


is liable to an action from the heir“. Pews in the 


church are ſomewhat of the ſame nature, which may 
| deſcend by cuſtom immemorial (without any eccleti- 
aſtical concurrence) from the anceſtor to the heir). 
Byt though the heir has a property in the monuments 
and eſcutcheons of Ins anceſtors, yet he has none in 
their bodies or aſhes; nor can he bring any civil action 
againſt ſuch as indecently at leaſt, if not impiouſly, 
violate and diſturb their remains, when dead and bu- 
. ried. The parſon indeed, who has the freehold of the 
ſoil, may bring an action of treſpaſs againſt ſuch as 
dig and diſturb it: and, if any one in taking up a 
dead body ſteals = ſhroud or other apparel, it will 
be felony s; for the property thereof remains in the 
executor, or whoever was at the charge of the funeral. 
But to return to heir-looms : theſe, though they he 
mere chattels, yet cannot be deviſed away from the 
heir by will; but ſuch a deviſe is void?, even by a 


tenant in fee-fimple. For, though the owner might 


during his life have fold or diſpoted of them, as he 
might of the timber of the eſtate, ſince, as the inhe- 
Titance was his own, he might mangle or diſmember 
it as he pleaſed; yet, they being at his death inſtantly 
' veſted in the heir, the deviſe which is ſubſequent, and 
not to take effect till after his death) ſhall be poſt- 
— hg the cuſtom, whereby they have already de- 


4 12 Rep. 105. Co. Lite. 4 3 Inſt. 110. 12 Rep. 11 3. 
18. * 5 . e. 516. - 5 5 
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CHAPTER THE TWENTY-NINTH. 


or TITLE By SUCCESSION, MARRIAGE 
and JUDGMENT. | 


% 


Ix the preſent chapter we ſhall take into con ſidera- 
tion three other ſpecies of title to goods and chattels. 
V. The fifth method therefore of gaining a proper- 
ty in chattels, either perſonal — is by ſucceſſion : 
which is, in ſtrictneſs of law, only applicable to cor- 
porations aggregate of many, as dean and chapter, 
mayor and commonalty, maſter and fellows, and the 
like; in which one ſet of men may, by ſucceeding 
another ſet, acquire a property in all the goods, move- 
- ables, and other chattels of the corporation. The 
true reaſon whereof is, becauſe in judgment of law a 
corporation never dies: and therefore — redeceſſors, 
who lived a century ago, and their — now in 
being, are one and the ſame body corporate *. Which 
üdentity is a property ſo inherent in the nature of a 
body politic, that, even when it is meant to give any 
thing to'be taken in ſucceſſion by ſuch a body, that 
| fucceflion need not be expreſſed: but the law will of 
itſelf imply it. So that a gift to ſuch a corporation, 
either of lands or of chattels, without naming their 
ſucceſſors, veſts an abſolute property in them ſo long 
as the corporation ſubfiſts *. d thus a leaſe for 
years, an obligation, a jewel, a flock of ſheep, or 
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other chattel intereſt, will veſt in the ſucceſſors, by 
ſucceſſion, as well as in the identical members, to 
whom it was originally given. | 
But, with regard to ſole corporations, a conſiderable 
diſtinction muſt be made. For if ſuch ſole corpora- 
tion be the repreſentative of a number of perſons; as 
the maſler of an hoſpital, who is a corporation for the 
benefit of the poor brethren; an abbot, or prior, by 
the old law before the reformation, who repreſented * 
the whole convent; or the dean of ſome antient cathe- 
dral, who ſtands in the place of, and repreſents in his 
corporate capacity, the chapter; ſuch ſole corporations 
as theſe have in this reſpect the ſame powers, as corpo- 
rations aggregate have, to take perſonal property or 
chattels in ſucceſſion. And 3 a bond to ſuch a 
maſter, abbot, or dean, and his ſucceſſors, is good in 
law; and the ſucceſſor ſhall have the advantage of it, 
for the benefit of the aggregate ſociety, of which he is 
in law the repreſentative s. Whereas in the cale of 
ſole corporations, which repreſent no others but them- - 
ſelves, as biſhops, parſons, and the like, no chattel in- 
tereſt can regularly go in ſucceſſion: and therefore, if 
a leaſe for years be made to the biſhop of Oxford and 
his ſucceſſors, in ſuch cafe his executors or admiuiſtra- 
tors, and not his ſucceſſors, ſhall have it“. For the 
word ſucceſſors, when applied to a perſon in his political 
capacity, is equivalent to the word heirs in his natural; 
and as ſuch a leaſe for years, if made to John and his 
heirs, would not veſt in his heirs, but his executors; 
ſo if it be made to John biſhop of Oxford and his ſuc- 
ceſſors, who are the heirs of his body politic, it ſhall 
ſtill veſt in his executors and not in ſuch his ſucceſſors. 
The reaſon of this is obvious : for, beſides that the law 
looks upon goods and chattels as of too low ad periſh- 
able a nature to be limited either to heirs, or ſuch ſuc- 
ceſſors as are equivalent to heirs; it would alſo follow, 
that if any ſuch chattel intereſt (granted to a ſole cor- 
poration and his ſucceſſors) were allowed to deſcend to 
luch ſucceſſor, the property thereof muſt be in abey- 
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| ance from the death of the preſent owner until the 
fucceſſor be appointed: and this is contrary to the 
nature of a chattel intereſt, which can never be in a- 
beyance or without an owners; but a man's right 
therein, when once ſuſpended, is gone for ever. This 
is not the caſe in corporations aggregate, where the 
right is never in ſuſpence; nor in the other fole cor- 
porations before mentioned, who are rather to be 
eonſidered as heads of an aggregate body, than ſub- 
fiſting merely in their own right: the chattel intereſt 
therefore, in ſuch a caſe, is really and ſubſtantially veſt- 
ed in the hoſpital, convent, chapter, or other aggregate 
body; though the head is the viſible perſon in whoſe 
name every act is carried on, and in whom every in- 
tereſt is therefore ſaid (in point of form) to veſt. 
-But the general rule, with regard to corporations 
merely ſole, is this, that no chattel can go to or be 
5 by them in right of ſucceſſion ©. | | 
et to this rule there are two exceptions. 'One in 
the caſe of the king, in whom a chattel may veſt by 
a grant of it formerly made to a preceding king and 
his ſucceſſors?. The other exception is, where, by a 
particular cuſtom, ſome particular corporations ſole have 
acquired a power of taking particular chattel intereſts in 
ſucceſſion. And this cuſtom, being againfl the general 
tenor of the common law, muſt be ſtrictly interpreted, 
and not extended to any other chattel intereſts than 
ſuch immemorial wage will ſtrictly warrant. Thus 
the chamberlain of London, who is a corporation ole, 
may by the cuſtom of London take bonds and retog- 
nizances to himſelf and his ſucceſſors, for the benefit 
of the orphan's fund®: but it will not follow from 
thence, that he has a capacity to take a leaſe for years 
to himſelÞ and his ſucceſſors for the ſame purpoſ:;; for 
the cuſtom extends not to that: nor that he may 
take a bond to himſelf and his ſucceſſors, for any other 
purpoſe than the benefit of the orphan's fund; for that 
alto is not warranted by the cuſtom. Wherefore, upon 
the whole, we may clofe this head with laying dovn 
this general rule; that ſuch right of ſucceſſion to chat- 
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tels is univerſally inherent by the common law in all 
aggregate corporations, in the king, and in ſuch ſin- 
gle corporations as repreſent a number of perſons; _ 
and may, by ſpecial cuſtom, belong to certain other 
ſole corporations for ſome ee purpoſes: al- 
though, generally, in ſole corporations no ſuch right 
can exiſt. | | | 
VI. A fixth method of acquiring property in goods 
and chattels is by marriage; whereby thoſe chattels, - 
which belonged formerly to the wife, are by act of 
law veſted in the huſband, with the ſame degree of 
property and with the ſame powers, as the wife, 
when ſole, had over them. | | 1 5 
This depends entirely on the notion of an unity of 
perſon between the huſband and wife; it being held 
that they are one perſon in law?, ſo that the very 
being and exiſtence of the woman is ſuſpended dur- 
ing the coverture, or entirely merged or incorporated 
in that of the huſband. And hence it follows, that 
whatever perſonal property belonged to the wife, be- 
fore marriage, is by marriage abſolutely veſted in the 
huſband. A a real eſtate, he only gains a title to 
the rents and profits during coverture: for that, de- 
pending upon feodal principles, remains entire to the 
wife alles the death of her huſband, or to her heirs, 
if ſhe dies before him; unleſs, by the birth of a 
child, he becomes tenant for life by the curteſy. But, 
in chattel intereſts, the ſole and abſolute property 
veſts in the huſband, to be diſpoſed of at his plea- 
ſure, if he chuſes to take poſſeſſion of them: for, 
unleſs he reduces them to poſſeſſion, by exerciſing 
ſome act of ownerſhip upon them, no property veſts 
in him, but they ſhall remain to the wife, or to her 
_ repreſentatives, after the coverture is determined. 
There is therefore a very conſiderable difference in 
the acquiſition of this ſpecies of property by the 
| huſband, according to the ſubject - matter; viz. Wwhe- 
ther it be a chattel real, or a chattel perſonal; and, of 
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chattels perſonal, whether it be in paſſion, or in adlion 
only. A chattel real veſts in the huſband, not abſo- 
lutely, but ſub modo. As, in caſe of a leaſe for years, 
me huſband ſhall receive all the rents and profits of 
it, and may, if he pleaſes, fell, ſurrender, or diſpoſe 
of it during the coverture ?: if he be outlawed or at- 
tainted, it ſhall be forfeited to the king“; it is liable 
to execution for his debts* : and, it he ſurvives his 
wife, it is to all intents and purpoſes his own 3: Yet, 
if he has made no diſpoſition thereof in his lifetime, 
and dies before his wife, he cannot diſpoſe of it by 
will * : for, the huſband having made no alteration in 
the property during his life, it never was transferred 
from the wife; but after his death ſhe ſhall remain in 
her antient poſſeſſion, and it ſhall not go to his execu- 
tors. So it is alſo of chattels perſonal (or choſes in ac- 
tion; as debts upon bond, contracts, and the like. 
theſe the huſband may have if he pleaſes; that is, if he 
reduces them into poſſeſſion by receiving or recovering 
them at law. And, upon ſuch receipt or recovery, they 
are abſolutely and entirely his own : and ſhall go to 
his executors or adminiſtrators, or as he ſhall bequeath 
them by will, and ſhall not reveſt in the wife. But, if 
he dies before he has recovered or reduced them into 
poſſeſſion, ſo that at his death they ſtill continue choſes 
in action, they ſhall ſurvive to the wife; for the huſband 
never exerted the power he had of obtaining an ex- 
clufive property in them*. And ſo, if an eftray comes 
into the wife's franchiſe, and the huſband ſeiſes it, it 
4s abſolutely his property: but if he dies without ſeiſing 
it, his executors are not now at liberty to ſeiſe it, but 
the wife or her heirs ©; for the huſband never exerted the 
right he had, which right determined with the cover- 
ture. Thus in both theſe ſpecies of property the law 
is the ſame, in caſe the wife ſurvives the huſbang; 
but, in caſe the huſband ſurvives the wife, the law is 
very different with reſpect to chatiels real and choſes in 
ation ; for he ſhall have the chattel real by ſurvivor- 
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ſhip, but not the choſe in adion” ; except in the caſe 
of arrears of rent, due to the wife before her cover- 
ture, which in caſe of her death are given to the huſ- 
band by ſtatute 32 Hen. VIII. c. 37. And the reaſon 
| for the general law is this: that the huſband is in ab- 
| ſolute poſſeſſion of the chartel real during the cover- 
ture, by a kind of joint-tenancy with his wife; where- - 
fore the law will not wreft it out of his hands, and 
give it to her repreſentatives; though, in caſe he had 
died firſt, it would have ſurvived to the wife, unleſs 
he thought proper in his lifetime to alter the poſſeſ- 
ſion. But a choſe in afion ſhall not ſurvive to him, 
becauſe he never was in poſſeſſion of it at all, during 
the coverture; and the only method he had to gain 
poſſeſſion of it, was by ſuing in his wife's right: but 
as, after her death, he cannot (as huſband) bring an 
action in her right, becauſe they are no longer one 
and the fame perſon in law, therefore he can never 
(as ſuch) recover the poſſeſſion. But he ftill will be 
entitled to be her adminiſtrator; and may, in that ca- 
acity, recover ſuch things in action as became due to 
er before or during the coverture. . 
Thus, and upon theſe reaſons, ſtands the law be- 
tween huſband and wife, with regard to chattels real, 
and choſes in ation: but, as to chattels perſonal (or 
choſer in poſſeſſion, which the wife hath in her own 
right, as ready money, jewels, houſehold goods, and 
the like, the huſband hath therein an immediate and 
abſolute property, devolved to him by the marriage, 
not only potentially but in fact, which never can again 
reveſt in the wife or her repreſentativess. 5 
And, as the huſband may thus generally acquire a 
property in all the perſonal ſubſtance of the wife, ſo 
in one particular inſtance the wife may acquire a pro- 
perty in ſome of her huſband's goods; which ſhall 
remain to her after his death, and not go to his exe- 


cutors. Theſe are called her poraphernatia, which is a 
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term borrowed from the civil law?, and 1s derived 
from the Greek language, fignifying ſomething over 
and above her dower. Our law uſes it to ſignify the 
apparel and ornaments of the wife, ſuitable to her 
rank and degree; and therefore even the jewels of a 
peereſs, uſually worn by her, have been held to be 
1 Theſe ſhe becomes entitled to at the 
death of her huſband, over and above her jointure or 
dower, and preferably to all other — —. * 
Neither can the huſband deviſe by his will ſuch orna- 
ments and jewels of his wife; though during his life 
perhaps he hath the power (if unkindly inclined to 
exert it) to ſell them or give them away. But if ſhe 
continues in the uſe of them till his death, ſhe ſhall 
afterwards retain them againſt his executors and ad- 
* miniſtrators, and all other perſons «except creditors 
where there is a deficiency of aſſetss. And her ne- 
ceſſary apparel is protected even againſt the claim of 
creditors “. | 55 
VII. A judgment, in conſequence of ſome ſuit or 
action in a court of juſtice, is frequently the means of 
veſting the right and property of chattel intereſts 
in the prevailing party. And here we muſt be careful 
to diſtinguiſh between property, the right of which 
is before veſted in the party, and of which only po/- 
| ſeſſion is recovered by ſuit or action; and property, to 
which a man before had no determinate title or certain 
claim, but he gains as well the right as the poſſeſſion 
by the proceſs and judgment of the law. Of the for- 
mer ſort are all debts and choſes in aftion; as if a man 
1 bond for 20l. or agrees to buy a horſe at a ſtated 
um, or takes up goods of a tradeſman upon an im- 
plied contract to pay as much as they are reaſonably 
worth: in all theſe caſes the right accrues to the cre- 
ditor, and is completely veſted in him, at the time of 
the bond being ſealed, or the contract or agreement 
made; and the law only gives him a remedy to reco- 
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ver the poſſeſſion of that right, which already in juſ- 
tice belongs to him. But there is alſo a ſpecies of 
| property to which a man has not any claim or title 
whatſoever, till after ſuit commenced and judg- 
ment obtained in a court of law: where the right 
and the remedy do not follow each other, as in com- 
mon caſes, but accrue at one and the ſame time; and 
where, before judgment had, no. man can ſay that he 
has any abſolute property, either in poſſeſſion or in 
action. Of this nature are, * . 
1. Such penalties as are given by particular ſtatutes, 
to be recovered on an «dich popular; or, in other 
words, to be recovered by him or them that will ſue 
for the ſame. Such as the penalty of 5oo!l. which 
thoſe perſons are by ſeveral aQs of parliament made 
liable to forfeit, that, being in particular offices or ſitu- 
| ations in life, neglect to take the oaths to the govern- 
ment : which penalty. is given to him or them that 
will ſue for the ſame. Now here it is clear that no 
particular perſon, A or B, has any right, claim, or 
demand, in or upon this penal ſum, till after action 
brought 5; for he that brings his action, and can bene 
| fide obtain judgment firſt, will undoubtedly ſecure a 
title to it, in excluſion of every body elſe. He obtains 
an inchoate imperfe& degree of property, by com- 
mencing his ſuit: but it is not 5 till judg- 
ment; for, if any colluſion appears, he loſes the pri- 
ority he had gained“. But, otherwiſe, the right fo 
attaches in the firſt informer, that the king (who be- 
fore action brought may grant a pardon which ſhall 
be a bar to all the world) cannot _ ſuit commenced 
remit any thing but his own part of the penalty 
For by commencing the ſuit the informer | made 
the popular action his own private action, and it is 
not in the power of the crown, or of any thing but 
parliament, to releaſe the informer's intereſt. Thus 
therefore is one inſtance, where a ſuit and judgmeng 
at law are not only the means of recovering, bur 
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alſo of acquiring, property. And what is ſaid of this 
one penalty is equally true of all others, that are 
given thus at large to a common informer, or to any 

perſon that will ſue for the ſame. They are placed 
as it were in a ſtate of nature, acceſſible by all the 
king's ſubjects, but the acquired right of none of 
them : open therefore to the firſt occupant, who de- 
clares his intention to poſſeſs them by bringing his 
action; and who carries that intention into execution, 
by obtaining judgment to recover them. 

2. Another ſpecies of property, that is acquired 
and Joſt by ſuit and judgment at law, is that of da- 
mages given to a man by a jury, as a compenſation 
and ſatisfaction for ſome injury ſuſtained ; as for a 
battery, for impriſonment, for ſlander, or for treſ- 

aſs. Here the plaintiff has no certain demand till 
after verdict; but, when the jury has aſſeſſed his da- 
mages, and judgment 1s given thereupon, whether 
they amount to twenty pounds or twenty ſhillings, he 
Inſtantly acquires, and the defendant loſes at the ſame 
time, a right to that ſpecific ſum. It is true, that 
this is not an acquiſition ſo perfectly original as in 
the former inſtance: for here the injured party has 
unqueſtionably a vague and determinate right to ſome 
damages or other, the inſtant he receives the injury; 
and the verdict of the jurors, and judgment of the 
court thereupon, do not in this caſe ſo properly veſt 
a new title in him, as fix and aſcertain the old one; 
they do not give, but define, the right. But, how- 
ever, though ſtrictly ſpeaking the primary right to a 
ſatisfaction for injuries is given by the law of nature, 
and the ſuit is only the means of aſcertaining and 
recovering that ſatisfaction; yet, as the — pro- 
ceedings are the only viſible means of this acqui- 
ſition of property, we may fairly enough rank ſuch 
damages, or ſatisfaction aſſeſſed, under the head of 
property acquired by ſuit and judgment at law. 
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3. Hither alſo may be referred, upon the ſame 

pg all title to cofls and expenſes of ſuit; which 
are often arbitrary, and reſts entirely on the determi- 
nation of the court, upon weighing all circumſtances, 
both as to the quantum, and alſo (in the courts of 
equity eſpecially, and 2 motions in the courts of 
law) whether there ſhall be any coſts at all. Theſe 


coſts therefore, when given by the court to either 
rty, may be looked upon as an acquiſition made 
by the judgment of law. | 
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CHAPTER THE THIATIETH. f 


or TITLE By GIFT, GRANT, 
and CONTRACT. 


W E are now to proceed, according to the order 
marked out, to the diſcuſſion of two of the remain- 
ing methods of acquiring a title to property in things 

rſonal, which are much connected together, and 
anſwer in ſome meaſure to the conveyances of real 
eſtates; being thoſe by gift or grant, and by contras : 
whereof the — veſts a property in poſſeſſion, the 
latter a property in a#ion. _ | 

VIII. Gifts then, or grants, which are the eightk 
- method of transferring perſonal property, are thus to 
be diſtinguiſhed from each other, that gifts are always 
gratuitous, grants are upon ſome conſideration or 
equivalent: and they may be divided, with regard to 
their ſubject- matter, into gifts or grants of chattels 
real, and gifts or grants of chattels perſonal. Under 
the head of gifts or grants of chaitels real, may be in- 
cluded all leaſes for years of land, aſſignments, and 
ſurrenders of thoſe leaſes; and all the other methods 
of conveying an eſtate leſs than freehold, which were 
confidered in the twentieth chapter of the preſent 
book, and therefore need not be here again repeated; 
though theſe very ſeldom carry the outward appear- 
ance of a-gift, however freely beſtowed ; * uſu- 
ally exprefled to be made in confideration of blood, 
or natural affection, or of five or ten ſhillings nomi- 
nally paid to the grantor; and in caſe of leaſes, al- 
ways reſerving a rent, though it be but a pepper- 
corn: any of which confiderations will, in the eye of 
the law, convert the gift, if executed, into a grant; 
jf not executed, into a contract. . 

| 1 
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Ons or giſls, of chattels peoſondl, are the a of 
transferring the right and the 33 of them; 


whereby one man renounces, an 


meediately acquires, all title and intereſt therein: 


which may be done either in writing, or by word of 
mouth* atteſted by ſufficient evidence, of which the 
delivery of poſſeſſion is the ſtrongeſt and moſt eſſen- 
tial. But this conveyance, when merely voluntary, is 
ſomewhat ſuſpicious; and is uſually conſtrued to be 
_ fraudulent, if creditors or others become ſufferers 
thereby. And, particularly, by ſtatute 3 Hen. VII. 
c. 4. all deeds of gift of goods, made in truſt to the 
uſe of the donor, ſhall be void: becauſe otherwiſe 
perſons might be tempted to commit treaſon or felony, 
without danger of forfeiture; and the creditors of the 
donor might alſo be defrauded of their rights. And 
by ſtatute 13 Eliz. c. 5. every grant or viſt of chat- 
tels, as well as lands, with an intent to defraud cre- 
ditors or others *, ſhall be void as againſt ſuch perſons 
to whom ſuch fraud would be prejudicial; but, as 
againſt the grantor himſelf, ſhall ſtand good and ef- 
fectual; and all perſous partakers in, or privy to, 
ſuch fraudulent grants, ſhall forfeit the whole value 
of the goods, one moiety to the king, and another 
moiety to the party grieved; and alſo on conviction 
ſhall ſuffer impriſonment for half a year. 
A true and proper gift or grant is always accompa- 
nied with delivery of poſſeſſion, and takes effect im- 
mediately: as if A gives to B 100l. or a flock of 
ſheep, and puts him in poſſeſſion of them directly, it 
is then a gift executed in the donee; and it is not in 
the donor's power to retract it, though he did it with- 
out any conſideration or recompence 3 :-ualeſs it be 
Pn to creditors; or the donor were under any 
gal incapacity, as infancy, coverture, dureſs, or the 
like; or it h he were drawn in, circumvented, or impoſ- 
ed upon, by falſe pretences, ebriety, or ſurprize, 
But if 1 does not take effect, by delivery of im- 


mediate polſeſſion, it is then not properly a gift, but 
2 Perk. & 57. z jenk. 109. 2A 
2 See 3 : 82. 7 | = 
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a contract: and this a man cannot be compelled to 
rform, but upon good and ſufficient conſideration 
as we ſhall fee under our next diviſion. 

IX. A contract, which uſuaily conveys an intereſt 
merely in action, is thus defined: © an agreement 
« upon ſufficient conſideration, to do or not to do a 
% particular thing.” From which definition there 
ariſes three points to be contemplated in all contracts; 
1. The agreement: 2. The con/ideration + and 3. The 
ihing to be done or omitted, or the different ſpecies of 
contracts. | | 

Firſt then it is an agreement, a mutual bargain or 
convention; and x wt there muſt at leaſt be two 
contracting parties, of ſufficient ability to make a con- 
tract: as — A contract with B to pay him 100ʃ, 
and thereby transfers a property in ſuch ſum to B. 
Which property is however not in poſſeſſion, but in 
action merely, and recoverable by ſuit at law: where- 
fore it could not be transferred to another perſon by 
the ſtrict rules of the antient common law: for no 
choſe in action could be aſſigned or granted over!, be- 
cauſe it was thought to be a great encouragement to 
litigiouſneſs, if a man were allowed to make over to a 
ſtranger his right of going to law. But this nicety is 
now IE though, in compliance with the an- 
tient principle, the form of aſſigning a choſe in action 
is in the nature of a declaration of truſt, and an agree- 
ment to permit che 2 to make uſe of the name 
of the aſſignor, in order to recover the poſſeſſion. 
And cherefore, when in common acceptation a debt or 
bond is ſaid to be aſſigned over, it muft ſtill be ſued in 
the original creditor's name; the perſon, to whom it 
is transferred, being rather an attorney than an aſſig- 
nee. But che king is an exception to this general 
rule; for he might always either grant or receive a 
choſe in action jby aſſignment*: and our courts of 
equity, con ſidering that in a commercial country almoſt 
al onal property muſt neceſſarily lie in contract, 
will protect che aſſignment of a choſe in action, as 


| much as the law will that of a choſe in poſſeſſion ?. 
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This contract or agreement may be either expreſs or 
implied. Expreſs contracts are where the terms of the 
agreement are openly uttered and avowed at the time 

of the making, as to deliver an ox, or ten load of 
timber, or to pay a ſtated price for certain goods. In- 
lied are ſuch as reaſon and juſtice dictate, and which 
therefore the law preſumes that every man undertakes 
to perform. As, if I employ a perſon to do any bu- 
fineſs for me, or perform any work ; the law implies 
| that I undertook, or contracted, to pay him as much 

as his labour deſerves. If I take up wares from a 
tradeſman, without any agreement of price, the law. 
concludes that I contracted to pay their real value. 
And there 1s alſo one ſpecies of implied contracts, 
- which runs through and is annexed to all other con- 
tracts, conditions, and covenants, viz. that if I fail in 
my part of the agreement, I ſhall pay the other party 
ſuch damages as he has ſuſtained by ſuch my negzect 
or refuſal. In ſhort, almoſt all the rights of perſonal 
property (when not in actual poſſeſſion) do in great 
meaſure depend upon contracts of one kind or other, 
or at leaſt might be reduced under ſome of chem: 
which indeed is che method taken by the civil law; it 
having referred the greateſt part of the duties and 
rights, which it treats of, to the head of obligations - 
ex contrattu and guaſs ex contractu . po 
A contract may alſo be either executed, as if A agrees 
to change horſes with B, and they do ic immediately; 
in which caſe the poſſeſſion and the right are transfer- 
red together; or it may-be executory, as if they agree 
to change next week; here the right only veſts, and 
_ their reciprocal property in each other's horſe is not 

in poſſeſſion but in action; for a contract executed 
(which differs nothing from a grant) conveys a choſe 
in pofſefion, a contract executory conveys only a choſe in 
ation. . | 

Having thus ſhewn the general nature of a con- 
tract, we are, ſecondly, to proceed to the conſideration 
upon which it is founded; or the reaſon which moves 
the contracting party to enter into the contract. It 
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is an agreement, upon /ufſicient con rderation.” The 


civilians hold, that in all contracts, either expreſs or im- 
- Plied, there muſt be ſomething given in exchange, 
ſomething that is mutual or reciprocal ?. This thing, 
which is the price or motive of the contract, we call 
the conſideration: and it muſt be a thing lawful in 
atſelf, or elſe the contract is void. A good con ſidera- 
tion, we have before ſeen ?,.is that of blood or natural 
affection between near relations; the ſatisfaction ac- 
eruing from which the law eſteems an equivalent for 
whatever benefit may move from one relation to ano- 
ther®. This confideration may ſometimes however be 
ſet aſide, and the contract become void, when it tends 
in it's conſequences to defraud creditors or other third 
| perſons of their juſt rights. But a contract for any 
valuable conſideration, as for marriage, for money, 
for Kork done, or for other reciprocal contracts, can 
never be impeached at law; and, if it be of a fuſſi- 
cient adequate value, is never ſet aſide in equity: for 
the perſon contracted with has then given an equiva- 
lent in recompenſe, and is therefore as r an 
owner, or a creditcr, as any other perſon. 
valuable conſiderations are divided by the 
civiiians* into four ſpecies. 1. Do, ut des: as 
vhen I give money or goods, on a contract that L ſhall 
be repaid money or goods for them again. Of this 
kind are all loans of money upon bond, or promiſe 
of repayment; and all fales of goods, in which there 
is either an expreſs contract to pay ſo much for them, 
or elſe the law implies a contract to pay fo much as 
they are worth. 2: The fecond fpecies 1s, facio, ut 
facias as, when I agree with a man to do his work 
for him, if he will do mine for me; or if two perſons 
agree to marry together; or to do any other poſitive 
acts on both fides. Or, it may be to forbear on one 
fide on conſideration of ſomething done on the other; 
as, that in conſideration A, the tenant, will repair his 
houſe, B. the landlord, will not ſue him for wafte. 
Or, it may be for mutual ſorbearance on both fides; 
» In cmnibus contratibus, frve. Y page 301. 
nominatis ffve inncminatity, fermu- © q Rep. 833. 
tate continetur. Cravin. J. 2. C 12.  * F. 19. 5. $- 
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as, that in conſideration that A will not trade to Liſbon, 
B will trade to Marſeilles; ſo as to avoid interfering 
with each other. 3. The third ſpecies of con ſideration 
is facto, ut des: when a man agrees to perform any 
thing for a price, either ſpecifically mentioned, or left 
to the determination of the law to ſet a value to it. 
And when a ſervant hires himſelf to his maſter for 
certain wages or an agreed ſum of money: here the 
ſervant contracts to do dis maſter's ſervice, in order to 
earn that ſpecific ſum. Otherwiſe, if he be hired gene- 
rally; for then he is under an implied contract to 
perform this ſervice for what it ſhall be reaſonably 
worth. 4. The fourth ſpecies is, do, ut facias : which 
is the direct counterpart of the proceeding. As when 
I agree with a ſervant to give kim ſuch wages upon 
his performing ſuch work : which, we ſee, is nothing 
elſe but the laſt ſpecies inverted: for ſervus facit, ut 
| -herus det, and herus dat, ut ſervus faciat. 
A conſideration of ſome ſort or other is ſo abſolute- 
ly necefſary to the forming of a contract, that a nudum 
 patum, or agreement to Jo or pay any thing on one 
fide, without any compenſation on the other, 1s totally 


void in law: and a man cannot be compelled to per- | | 


form it *. As if one man promiſes to give another 100/. 
| here there is nothing contracted for or given on the 
one fide, and therefore there is nothing binding on the 
other. And, however a man may or may not be bound 


to perform it, in honour or conſcience, which the mu- 


nicipal laws do not take upon them to decide; certain- 
ly thoſe municipal laws will not compel the execution 
of.what he had no viſible inducement to engage tor : 
and therefore our law has adopted3 the maxim of the 
civil law?, that ex nudo pads non oritur adio. But any 
degree of reciprocity will prevent the pact from being 
nude: nay, even if the thing be . a prior mo- 
ral obligation, (as a promiſe to pay a juſt debt, though 
barred by the ſtatute of limitations) it is no longer nu- 
dum padum. And as this rule was principally eſtabliſg- 
ed, to avoid the inconvenience that would ariſe from ſet- 
ung up mere verbal promiſes, for which no good reaſon 
Dr & St. d. 2. c. 2 | 4 Cod. 2. 3. 10. & 5. 14. 1. 
Bro. Abr. tit. dette. 5 Salk. 129. : | i M l 
Q4q3 
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could be aſſigned , it therefore does not hold in ſome 
caſes, where ſuch promiſe is autheatically proved by 
'written documents. For if a man enters into a volun- 


tary bond, or gives a promiſſory note, he ſhall not be 


allowed to aver the want of a conſideration in order to 
evade the-payment: for every bond from the ſolem- 
nity of the inſtruments, and every note from the ſub- 
ſcription of the drawer”, carries with it an internal 
evidence of a good conſideration. Courts of juſtice 
will therefore ſupport them both, as againſt the con- 
tractor himſelf: but not to the prejudice of creditors, 
or ſtrangers to the contract. | 
We are next to conſider, thirdly, the thing agreed to 
be done or omitted. A contract is an agreement, 
++ upon ſufficient conſideration, 7 do or not to do a 
« particular thing.” The moſt uſual contracts, where- 
by the right of chattels perſonal may be acquired in 
the laws of England, are, 1. That of ſale or exchange. 
2. That of bailment. 3. That of hiring and borrow- 
ing. 4. That of debt, : | 
1. Sale or exchange is a tranſmutation of property 
from one man to another, in conſideration of ſome 
price or recompenſe in value: for there is no ſale 
without a recompenſe; there muſt be guid pro quo“. 
If it be a commutation of goods for goods, it is more 
properly an exchange ; but, if it be a transferring of 
ry for money, it is called a /ale: which is a me- 
thod of exchange introduced for the convenience of 
mankind, by eſtabliſhing an univerſal medium, which 
may be exchanged for all ſorts of other property ; 
whereas if goods were only to be exchanged for. * 
by way of barter, it would be difficult to adjuſt the 
reſpective values, and the carriage would be intoler- 
ably cumberſome. All civilized nations adopted there- 
fore very early the uſe of money; for we find Abra- 
ham giving four hundred ſhekels of filver, current 
„money with the merchant,” for the field of 13 
 lah?: though the practice of exchange ſtill ſubfiſts 
among ſeveral of the ſavage nations. But, with regard 
s Plowd. 308, 309. “ Noy's Max. c. 42. | 
6 Hardr. 200. 1 Ch. Rep. 157. 9 Gen. c. 23. v. 16. 
7 Lord Raym, 760. I. 
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to the la of ſales and exchanges, there is no differ- 


ence. I ſhall therefore treat of them both under the 


denomination of ſales only; and ſhall conſider their 
force and effect, in the fitſt place where the vendor 
hath in himſelf, and ſecondly where he hath not, the 
property of the thing ſold. 

Nhere the vendor hath in himſelf the property of 
the pu ſold, he hath the liberty of diſpoſing of them 
to whom ever he pleaſes, at, any time, and in any man- 
ner: unleſs judgment has been obtained againſt him 
for a debt or damages, and the writ of execution is 

actually delivered to the ſheriff, For then, by the ſta- 
tute of frauds , the ſale ſhall be looked upon as frau- 
dulent, and the property of the goods ſhall be bound to 
anſwer the debt, from the time of delivering the writ. 
Formerly it was bound from the %, or iſſuing, of the 
writ *, and any ſubſequent ſale was fraudulent ; but the 
law was thus altered in favour of purchaſers, though it 


{till remains the ſame between the parties: and ther- 


fore if a defendant dies after the awarding and before 
the delivery of the writ, his goods are bound by it in 
the hands of his executors *. - . n 
If a man agrees with another for goods at a certain 
ioe, he may not carry them away before he hath paid 
or them; for it is no ſale without payment, unleſs the 
contrary be expreſsly agreed. And therefore, if the 
vendor ſays, the price of a beaſt is four pounds, and 
the vendee ſays he will give four pounds, the bargain 
1s ſtruck; and they — of them are at liberty to 
be off, provided immediate poſſeſſion be tendered by 
the other ſide. But if neither the money be paid, nor 
the goods delivered, nor tender made, nor any ſubſe- 
quent agreement be entered into, it is no contract, 
and the owner may diſpoſe of the goods as he pleaſes3. 
But if any part of the price 1 aid down, if it be but 
a penny, or any portion of the s delivered by 
why of earneſt (which the civil — arrha, and 
interprets to be ** emptionis-venditionis contradae argu- 
© 29 Car. Il. c. 3. 21 Comb. 33. 12 Mod. 5. 7. Mod. 95. 
S Rep. 274. 1 Mod. 188, 3 Hob. 41. Noy's Max. c. 42. . 
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* mentum *,”* the property of the goods is abſolutely 
bound by it : and x6 vendee may recover the — by 
action, as well as the vendor may the price of them. 
And ſuch regard does the law pay to earneſt as an evi- 
_ dence of a contract, that, by the ſame ſtatute 29 Car. 
II. e. 3. no contract for the ſale of s, to the value 


of 10). or more, ſhall be valid, unleſs the buyer actu- 


ally receives part of the goods fold, by way of earneſt 
on his part; or unleſs he gives part of the price to the 
vendor by way of earneſt to bind the bargain, or in 
part of payment; or unleſs ſome note in writing be 
made and ſigned by the party, or his agent, who is to be 
charged with the contract. And, with regard to yoods 
under the value of 10/, no contract or agreement for the 
ſale of them ſhall be valid, unleſs the goods are to be de- 
livered within one year, or unleſs the contract be made 
in writing, and ſigned by the party, or his agent, who 
15 to be char erewith., geatly, among all the 
northern nations, ſhaking of hands was held neceſſary 
to bind the bargain; a cuſtom which we ſtill retain in 
many verbal contracts. A ſale thus made was called 
handſale, © venditio per mutuam manuum complexionem® ; 
till in proceſs of time the ſame word was uſed to fig- 
Dify the price or earneſt, which was given immedi- 
ately after the ſhaking of hands, or inſtead thereot. 
As ſoon as the bargain is ſtruck, the property of the 
is transferred to the vendee, and that of the price 
to the vendor; but the vendee cannoc take the, goods, 
until he tenders the price agreed on”. But if he ten- 
ders the money to the vendor, and he refuſes it, the 
vendee may ſeize the goods, or have an action againſt 
the vendor for detaining them. And by a regular ſale, 
without delivery, the property is To abſolutely veſted 
in the vendee, that if A ſells a horſe to B for 100, and 
B pays him earneſt, or figns a note in writing of 
the bargain; and afterwards, before the delivery 
- of the horſe or money paid, the horſe dies in the ven- 
_ dor's cuſtody; ſtill he is entitled to the money, be- 
cauſe by the contract, the property was in the ven- 


4 Inf 3 fl. 24. 5 Stiernhook de jure Goth: I. 2. c. 8. 
I Noy- Wis 7 Hob. 41. ne” | 
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dee®. Thus may property in s be transferred 
ſale, where the — in — Aaron erty 1n himſelf, 25 | 
But property may alſoin ſome 2 be transferred by 
ſale, though che vendor hath none at all in the goods: for 
it is expedient that the buyer, by taking proper precau- 
tions, may at all events be ſecure of his purchaſe; other- 
wiſe all commerce between man and man muſt ſeon be 
at an end. And therefore the general rule of law is?, 
that all ſales and contracts of any thing vendible, in 
' fairs or markets overt, (that is, open) ſhall not only be 
good between the parties, but all binding on all thoſe 
chat have any right or —— therein. And for this 
urpoſe, the mirroir informs ns?, were tolls eftabliſhed | 
in markets, v/z. to teſtify the making of contracts; for 
every private contract was diſcountenanced by law: 
inſomuch, that our Saxon anceſtors prohibited the ſale 
of any thing above the value of twenty pence, unleſs 
in open market, and directed every bargaia and ſale 
to be contracted in the preſence of credible witneſſes“. 
Market overt in the country is only held on the ſpecial 
days, provided for particular towns by charter or pre- 
ſcription; but in Londen every day, except Sunday, is 
market day *. The market place, or ſpot of ground 
ſet apart by cuſtom for the ſale of particular goods, is 
alſo in the country the only 2 overt 3; but in 
London every ſhop in which goods are expoſed pub 
lickly to ſale, is market overt, for ſuch things only as 
the owner profeſſes to trade in*. But if my goods are 
ſtolen from me, and ſold, out of market overt, my pro- 
perty is not altered, and I may take them wherever I 


find them. And it is expreſsly provided by ſtatute 


4 ”_ I. c. 21. that the ſale of any goods wrongfully 
taken to auy pawnbroker in London, or within two 
miles thereof, ſhall not alter the property: for this, 
being uſually a clandeſtine trade, is therefore made an 
exception to the | rg rule. And, even in market 


oyert, if the the property of the king, ſuch ſale 
(though regular in all other reſpects) will in no caſe 
v Noy. c. 42% Eadg. Wilk. 80. © 
8 Ink. 12 ; | | 2 Cro. Jac. 68. 
T £6 5. . 3 Godb. 131. 


LL. Ethel, 10. 12. LL, + 5 Rep. 83. 12 Mod. 521. 
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bind him; though it binds infants, feme coverts, idiots. 
or lunatics, and men beyond ſea or in priſon : or if the 
goods be ſtolen from a common perſon, and then taken 
by the king's officer from the felon, and ſold in open 
market; fUll, if the owner has uſed due diligence in 
. proſecuting the thief to conviction, he loſes not his pro- 
perty in the goods 5. So likewiſe, if the buyer knoweth 
the property not to be in the ſeller; or there be any 
other fraud in the tranſaction; if he knoweth the ſel- 
ler to be an infant, or feme covert not uſually trading 
for herſelf; if the ſale be not originally and wholly 
made in the fair or market, or not at the uſual hou:s; 
the owner's property is not bound thereby *. If a man 
buys his own goods in a fair or market, the contract of 
ſale ſhall not bind him, ſo that he ſhall render the price; 
unleſs the property had been previouſly altered by a 
former fale?. And, notwithſtanding any number of 
intervening ſales, if the original vendor, who fold 
without having the property, comes again into poſ- 
ſeſſion of the goods, the original owner may take 
them, when found in his hands who was guilty of the 
firft breach of juſtice®. By which wiſe regulations 
the common law has ſecured the right of the pro- 
prietor in perſonal chattels from being deveſted, ſo far 
as was confiftent with that other neceffary policy, 
that purchaſers, bona fide, in a fair, open, and regular 
manner, ſhould not be afterwards put to difficulties 
dy reaſon of the previous knavery of the ſeller. 
But there is one ſpecies of perſonal chattels, in which 
the property is not eaſily altered by ſale, without the 
expreſs conſent of the owner, and thoſe are horles ?. 
For a purchaſer gains no property in a horſe that has 
been ſtolen, unleſs it be bought in a fair or market 
overt, according to the directions of the ſtatutes 2 P. & 
M. c. 7. and 31 Eliz.c. 12. By which it is enacted, that 
the horſe ſhail be openly expoſed in the time of ſuch farr 
or market, for one whole hour together, between ten in 
the morning and ſunſet, in the public place uſed for ſuch 
ſales, and not in any private yard or ſtable; and after- 
wards brought by both the vendor and vendee to the 
S Bacon's uſe of the law. 158. * 2 Inſt. 713. | 
2 Inſt. 713, 714. Id. 719. 
7 Perk. C. 93. 


|  book-keeper of ſuch fair or market: that toll be paid, 
if any be due; and if not, one penny to the boox- 
keeper, who ſhall enter down the price, colour, and 
marks of the horſe, with the names, additions, and 
abode of the vendee and vendor; the latter being pro- 
perly atteſted. Nor ſhall ſuch ſale take away the pro- 
perty of the owner, if within fix months after the horſe 
is ſtolen he puts in his claim before tome magiſtrate, 
where the horſe ſhall be found; and, within forty days 
more, proves ſuch his property by the oath of two wit- 
neſſes, and tenders to the perſon in poſſeſſion fuch price 
as he bona fide paid for him in market overt. But in 
caſe any one of the points before-mentioned be not 
obſerved, ſuch ſale is utterly void: and the owner 
ſhall not loſe his property, but at any diſtance of 
time may ſeize or bring an action for his horſe, 
wherever he happens to find him. | 
By the civil law“ an implied warranty was annex- 
el to every ſale, in reſpect to the title of the vendor: 
and ſo too, in our law, a purchaſer of goods and 
chattels may have a ſatisfaction from the ſeller, if he 
ſells them as his own and the title proves deficient, 
without any expreſs warranty for that purpoſe *. But, 
with regard to the goodneſs of the wares ſo purchaſed, 
the vendor is not bound to anſwer; unleſs he expreſsly 
warrants them to be ſound and good“, or unleſs he 
knew them to be otherwiſe and hath uſed any art to 
-diſguiſe them 3, or unleſs they turn out to be different 
from what he repreſented to the buyer. | 
2. Bailment, from the French bailler, to deliver, is a 
delivery of goods in truſt, upon a contract expreſſed or 
implied, that the truſt ſhall be faithfully executed on 
the ue of the bailee. As if cloth be delivered, or (in 
our legal diale&) bailed, to a taylor to make a ſuit of 
eloaths, he has it upon an implied contract to render it 
again when made, and that in a workmanly manner“. 
If money or goods be delivered to a common carrier, to 
convey from Oxford to London, he is under a contract 
in law to pay, or carry, them to the perſon appointeds. 
If a horſe, or other gouds, be delivered to an inn-keep- 
r 3 2 Roll. Rep. 5. 
2 Cro. Jac. 474. 1 Roll. Abr. go. 4 1 Vern. 263. . 
> F. N. B. 94. 5812 Mod. 482. 
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er or his ſervant, he is bound ta keep them ſafely, and 
reſtore them when his gueſt leaves the houſe®. If a man 
takes in a horſe, or other cattle, to graze and depaſture 
in his grounds, which the law calls agi/fment; he takes 
them upon an implied contract to return them on de- 
mand to the owner?. If a pawnbroker receives plate 
or jewels as a pledge or ſecurity, for the repayment of 

money lent thereon at a day certain, he has them upon 
an expreſs contract or condition to reſtore them, if the 
pledgor 2 his part by redeeming them in due 
timed: for the due execution of which contract many 
uſeful regulations are made by ſlatute go Geo. II. c. 
24 (5). And ſo if a landlord diſtrains goods for rent, 
cr a pariſh officer for taxes, theſe for a time are only a 
por in the hands of the diſtreinors, and they are 
by an implied contract in law to reſtore them 

on payment of the debt, duty, and expenſes, before the 
time of ſale; or, when fold, to render back the over- 
. — If a friend delivers any thing to his friend to 
eep for him, the receiver is bound to reſtore it on 
demand: and it was formerly held that in the mean 
time he was anſwerable for any damage or loſs it 
might ſuſtain, whether by accident or otherwiſe 7, un- 
leſs he expreisly undertook ?. to keep it only with the 
Tame care as his own goods, and then he ſhould not 
beanſwerable for theft or other accidents. Butnow the 
law ſeems to be ſettled ®, that ſuch a general bailment 
will not charge the bailee with any loſs, unleſs it hap- 


Ss Cro. Eliz. 622. not bound -to reſtitution, in 
7 Cro. Car. 271. caſe of accident by fire or 
s Cro. Jac- 245. Yelv. 178. theft: provided his own goods 
Co. Litt. 89. periſhed in the ſame manner: 
» 4 Rep. $4. . jura enim noſtra, ſays Stiern - 
: L. Raym. 909. z Mod. 487. hook, “ delum praęſumum, fi 
2 By the laws of Sweden the wna non fereant,”” (De jure 


depofitary of bailee of goods is Sucon. /. 2. c. 5.) 
(5) And further regulated by ſtatute 29 Geo. III. c. 37. 
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cauſe of his contract for reftitution ; the bailor having 
fill left in him the right to a choſe in action, gow 
ed upon ſuch contract. And, on account of this qua- 
lified property of the bailee, he may (as well as the 
bailor) maintain an action againſt ſuch as injure or 
take away theſe chattels. The taylor, the carrier, the 
inn-keeper, the agiſting farmer, the pawn-broker, the 
diſtreinor, and the general bailee, may all of them 
vindicate, in their own right, this their poſſeſſory in- 
tereſt, againſt any ſtranger or third perſon *. * For, 
being refponſible to the batlor, if the goods are loft 
- or damaged by his wilful default or * negligence, 

or if he do not deliver up the chattels on lawful de- 
mand, it is therefore reaſonable that he ſhould have a 
right of action againſt all other perſons who may 


have purloined or injured them; that he may always ” 


be ready to anſwer the call of the bailor. | 
3. Hiring and borrowing are alſo contracts by which 
a qualified property may be transferred to the hirer or 
borrower: in which there is only this difference, that 
hiring is always for a price, a ſtipend, or additional 
recompence; borrowing is merely gratuitous. But the 
law in both caſes is the ſame. They are both con- 
tracts, whereby the poſſeſſion and a tranſient property 
is transferred for a particular time or uſe, on condition 
to reſtore the s ſo hired or borrowed, as ſoon as 
the time is expired or uſe performed; together with the 
price or ſtipend (in caſe of hiring) either expreſsly 
agreed on by the parties, or left to be implied by law 
according to the value of the ſervice. By this mutual 
contract, the hirer or borrower gains a temporary pro- 
perty in the thing hired, accompanied with an implied 
condition to uſe 1t with moderation and not abule it; 
and the owner or lender retains a reverſionary intereſt 
in the ſame, and acquires a new property in the price 
or reward. Thus if a man hires or borrows a horſe 
for a month, he has the poſſeſſion and a qualified 
property therein during that period; on the expiration 
of which his qualified property determines, and the 
owner becomes (in caſe of hiring) entitled alſo to the 
price, for which the horſe was hired z. __ 
2 13 Rep. 69. ' _ 3 Yalv. 172. Cro. Jac. 236. 
vor. II.“ Rr ' tio 
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| There is one ſpecies of this price or reward, the moſt 
uſual of any, bur concerning which many good and 
learned men have in former times very much perplex- 
ed themſelves and 2 people, by raiſing doubts about 
it's legality in foro conſcientiae. That is, when money is 
lent on a contract to receive not only the principal ſum 
again, but alſo an increaſe by way of compenſation 
for the uſe; which generally is called intergſ by thoſe 
who think it la wful, and «/ary by thoſe who do not 1o. 
For the enemits to intereſt in general make no diſtinc- - 
tion between that mt ury, holding any increaſe of 
moneꝝ to be indefenſibly uſurious. And this they ground 
as well on the prohiĩbition of it by the law of Moſes a- 
mong the Jews, as alſo upon what is ſaid to be laid down 
by Ariſtotle *, that money is naturally barren, and to 
make it breed money is prepoſterous, and a perverſion of 
the end of it's inſtitution, which was only to ſerve the 
purpoſes of exchange, and not of increaſe, Hence 
the ſchool divines have branded the practice of tak- 
ing intereſt, as being contrary to the divine law both 
natural and revealed; and the canon laws has pro- 
feribed the taking any, the leaſt, increaſe for the loan 
of money as a mortal fin. 14 Eh 
But, in anſwer to this, it hath been obſerved, that 
the Moſaical precept was clearly a political, and not a 


moral precept. It only prohibited the Jews from ta- 


ing uſury from their brethren the Jews; but in ex- 
preſs words permitted them to take it of a ſtranger®; 
which proves that the taking of moderate uſury, or a 

reward for the uſe, for ſo 5 word fignifies, is not 
malum in ſe; ſince it was allowed where any but an 
Iſraelite was concerned. And as to the reaſon ſuppoſ- 
ed to be given by Ariſtotle, and deduced from the na- 
_ tural barrenneſs of money, the ſame may with equal 
| Force be alleged of houſes, which never breed houſes; 
and twenty other things, which nobody doubts it is 
lawful to profit of, by letting them to hire. And 
though money was originally uſed. only for the pur- 
poſes of exchange, yet the laws of any flate may be 


2 Pei. I. 1. . 10 This paſſage J Decretal. J. 5. tit. 19. 
lutz been ſuſpected to be ſpurious. Deut. XXII. 20. 


G. W writ . 


well juſtified in FT it to be turned to the pur- 
poſes of profit, if the convenience of ſociety {the great 
end for which money was invented) ſhall require it. 
And that the allow#nce of moderate intereſt tends 
greatly to the benefit of the public, eſpecially in a 
trading country, will appear from that generally ac- 
knowledged principle, that commerce cannot ſubſiſt 
without mutual and extenſive credit. Unleſs money 
| therefore can be borrowed, trade cannot be carried on: 
and if no premium were allowed for the hire of mo- 
hey, few perſons would care to lend it; or at leaft the 
eaſe of borrowing at a ſhort warning (which is the life 
of commerce) would be entirely at an end. Thus, in 
the dark ages of monkiſh ſuperſtition and civil tyran- 
ny, when intereſt was laid under a total interdict, com- 
merce was alſo at its loweſt ebb, and fell entirely into 
the hands ofthe Jews and Lombards: but when men's 
minds began to be more enlarged, when true religion 
and real liberty revived, commerce grew again into 
credit; and * introduced with itſelf it's inſeparable 
companion, the doctrine of loans upon intereſt. And, 
as to any ſcruples of conſcience, fince all other conve- 
niences of life may either be bought or hired, but mo- 
ney can only be hired, there ſeems to be no greater op- 
preffion in taking a recompenſe or price for the hire 
of this, than of any other convenience. To demand an 
exorbitant price is equally contrary to conſcience, for 
the loan of a horſe, or the loan of a ſum of money: 
but a reaſonable equivalent for the temporary incon- 
venience, which the owner may feel by the want of it, 
and for the hazard of his loſing it entirely, is not more 


immoral in one caſe than it is in the other. Indeed the 
abſolute prohibition of lending upon any, even mode- 
rate intereft, introduces the very inconvenience which 
it ſeems meant to remedy. The neceſſity of individuals 
will make borrowing unavoidable. Without ſome pro- 
fit allowed by law, there will be but few lenders; and 
_ thoſe principally bad men, who will break through the 
law, and take a profit; and then will endeavour to in- 
demnify themſelves from the danger of the penalty, by 
making that profit N A capital diſtinctios 
| r 2 
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muſt therefore be made between a moderate and exor- 
bitant profit; to the former of which we uſually give the 
name of intereſt, to the latter the truly odious appel- 
lation of uſury: the former is neceſſary in every civil 
fare, if it were but to exclude the latter, which ought 


never to be tolerated in any well regulated ſociety. 


For, as the whole of this matter is well ſummed up 
by Grotius?, if the compenſation allowed by law 
does not exceed the proportion of the hazard run, 

* or the want felt 1 oan, it's allowance is nei- 
ther repugnant-to the revealed nor the natural law: 
but if it exceeds thoſe bounds, it is then oppreſſive 
* uſury; and though the municipal laws may give it 
„ impunity, they never can make it juſt,” | 

We ſee, that the exorbitance or moderation of in- 
tereſt,” for money lent, depends upon two cireumſtan- 
ces; the inconvenience 5 with it for the pre- 
ſent, and the hazard of loſing it entirely. The in- 
convenience to individual lenders can never be eſti- 
mated by laws; the rate therefore of general intereſt 
muſt depend upon the uſual or general inconvenience. 
This reſults entirely from the quantity of ſpecie or 
current money in the kingdom: for, the more ſpecie 
there is circulating in any nation, the greater ſuper- 
fluity there will be, beyond what is neceſſary to carry 
cu ihe bufineſs of exchange and the common concerns 
of life. In every nation or public community, there 
is a certain quantity of money thus neceſſary; which 
2 perſon well ſkilled in political arithmetic might per- 
haps calculate as exactly, as a private banker can the 
demand for running caſh in his own ſhop: all above 
this neceſſary quantity may be ſpared, or lent, with- 
out much inconvenience to the reſpective lenders; 
and the greater this national ſuperfluity is, the more 
numerous will be the lenders, and the lower ought 
the rate of the national intereſt to be: but where 
there is not enough circulating caſh, or barely enough, 
to anſwer the 9 uſes of the public, intereſt will 
be ra high; for lenders will be but few, 
as 


ew can ſubmit to the inconvenience of lending. 
7 dej b.&p.1 2c. 12 4.22. 
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So alſo the hazard of an entire loſs has its weight 
in the regulation of intereſt : hence, the better the ſe- 
curity, the lower will the intereſt be; the rate of in- 
tereſt being generally in a compoand ra/io, formed out 
of the inconvenience, and the hazard. And as, if there 
| were no inconvenience, there ſhould be no intereſt but 
what is equivalent to the hazard, ſo, if there were 
no hazard, there ought to be no intereſt, ſave only 

uhat ariſes from the mere inconvenience of lending. 

Thus, if the quantity of ſpecic in a nation be fuck, 
that the general inconvenience of lending for a year 
is computed to amount to three per cent; a man that 
has money by him will perhaps lend it upon good 

erſonal ſecurity at five per cent. allowing two for the 
(ma run; he will lend it upon landed ſecurity or 
mort at four per cent. the hazard being proporti- 
onably leſs; but he will lend it to the ſtate, on the 
maintenance of which all his property depends, at 
three per cent. the hazard being none at all. 
But ſometimes the hazard may be greater, than the 
rate of intereſt allowed . will compenſate. And 
this gives riſe to the practice of, 1. Bottomry, or re- 
ſpmdentia. 2. Policies of inſurance. 3. Annuities 
upon lives. 5 | EY | 

And firft, bottomry (which originally aroſe from 

itting the maſter of a ſhip, in a foreign country, 
to hypothecate the ſhip in order to raiſe money to re- 
fit) is in the nature of a mortgage of a ſhip; when 
the owner takes up money to enable him to earry on 
his voyage, and pledges the keel or bottom of the ſhip 
(partem pro toto) as a ſecurity for the repayment. In 
which caſe it is underſtood, that if the ſhip be loft, 
the lender loſes alſo his whole money; but, if it re- 
turns in ſafety, then he ſhall receive back his principal, 
and alſo the premium or intereſt agreed upon, how- 
ever 1t may exceed the legal rate of intereſt. And this 
is allowed to be a valid contract in all trading nations, 
for the benefit of commerce, and by reaſon of the, ex- 
traordinary hazard run by the lender. And in this caſe - 
Moll. de jur. mar. 361. Malyne. ler mercat. b. 1. c. 31. Ba- 
et _ c. 41, Cro. Jac. 208., Bynkerſh. guagf, jur. priuut. 
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the ſhip and tackle, if brought home, are anſwerable 
(as well as the perſon of the borrower) for the money 
lent. But if the loan is not upon the veſſel, but upon 
the goods and merchandize, which muſt neceſſarily be 
ſold or exchanged in the courſe of the voyage, then 
only the borrower, perſonally, is bound to anſwer the 
contract; who therefore in this caſe is ſaid to take up 
money at re ia. Theſe terms are alſo applied to 
contracts for the repayment of money borrowed, not 
on the ſhip and goods only, but on the mere hazard 
of the voyage itſelf; when a man lends a merchant 
1000). to be employed in a beneficial trade, with 
condition to be repaid with extraordinary intereſt, in 
eaſe ſuch a voyage be ſafely performed? : which kind 
of agreement is ſometimes called foenus nauticum, and 
ſometimes uſura-maritima *.. But as this gave an open- 
ing fer uſurious and gaming contracts, eſpecially upon 
long voyages, it was enacted by the ſtatute 19 Geo. II. 
c. 37. that all monies lent on bottomry or at reſpon- 
dentia, on veſſels bound to or from the Eaſt Indies, 
ſhall be expreſsly lent only upon the ſhip or upon the 
merchandize; that the lender ſhall have the benefit of 
ſahage*; and that if the borrower hath not an in- 
tereſt in the ſhip, or in the effects on board equal to 
the value of the ſum borrowed, he ſhall be reſponfible 


( 10 the lender for ſo much of the e e as hath not 


been laid out, with legal intereſt and all other charges, 
though the ſhip and merchandize be totally loft. 
Secondly, a policy of inſurance is a contract between 
A and B, that, upon A's paying a premium equivalent 
to the hazard run, B will indemnify or 2 him 
againſt a particular event. This is founded upon one 
of the ſame principles as the doctrine of intereſt upon 
loans, that of hazard; but not that of inconvenience. 
For if I inſure a ſhip to the Levant, and back again, 
at Five per cent; here I calculate the chance that ſhe 
1238 her voyage to be twenty to one againſt her 
eing loft : and, if ſhe' be loſt, I loſe 100/. and get 5/. 
Now this is much the ſame as if I lend the merchant 
whoſe whole fortunes are embarked in this veſſel, 1000 


9 x Sid. 27. . | 1 ger Vol. I. page 30s. - 
9 Molloy ibid. Malyne bi-. 


Ch. 30. Tuns. — 


at the rate of eig. Jon cent. For by a loan I ſhould be 
immediately. out of poſſeſſion of my money, the incon- 
venience of which we have ſuppoſed equal to three per 
tent: if therefore I had actually lent him 1oo/l. I muft 
have added 3/. on the ſcore of inconvenience, to the 30. 
allowed for the hazard, which together would have 
made 8/, But, as upon an inſurance, I am never out 
of poſſeſſion of my money till the loſs aRually hap- 
pens, nothing is therein allowed upon the principle 
of inconvenience, but all upon the principle of hazard. 
Thus too, in a loan, if the chance of repayment de- 
pends upon the borrower's life, it is frequent (beſides 
the uſual rate of intereſt) for the borrower to have his 
life inſured till the time of repayment; for which he 
is loaded with an additional premium, ſuited to his 
nage and conſtitution. Thus, if Sempronius has only 
an annuity for his life, and would borrow 100. of 
Titius for a year; the inconvenience and general ha- 
zard of this loan we have ſeen, are equivalent to 5$/. 
which is therefore the legal intereft : but there is alſo a 
ſpecial hazard in this caſe; for, if Sempronius dies 
within the year, Titius muſt loſe the whole of his 
100]. Suppoſe this chance to be as one to ten: it will 
follow that the extraordinary hazard is worth 10ʃ0. 
more, and therefore that the reaſonable rate of interefi 
in this caſe would be fifteen per cent. But this the law, 
to avoid abuſes, will not permit to be taken: Sempro- 
nius therefore gives Titus the lender only $/. the legal 
intereſt ; but applies to Gaius an inſurer and gives him 
the other 100. to indemnify Titus againſt the extraor- 
. Cinary hazard. And in this manner may any extraor- 
dinary or particular hazard he provided againſt, which 
| the eſtabliſhed rate of intereſt will not reach; that 
being calculated by the ſtate to anſwer only the ordi- 
nary and general hazard, together with the lender's 
inconvenience in parting with his ſpecie for the time. 
But, in order to prevent theſe inſurances from being 
turned into a miſchievous kind of gaming, it is enact- 
ed by ſtatute 14 Geo. III. c. 48: that no inſurance 
ſhall be made on lives, or on any other event, wherein 
the party inſured hath no intereft; that in all policies 
the name of ſuch intereſted party ſhall be inſerted; 
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and nothing more ſhall be recovered thereon than the 
amount of the intereſt of the inſured. - 
This doth not however extend to marine inſurances, 
which were provided for by a prior law of their own. 
The learning relating to theſe inſurances hath of late 
years been greatly improved by a ſeries of judicial de- 
cifions; which have now eſtabliſhed the law in ſuch a 
variety of caſes, that (if well and judiciouſly collect- 
ed) they would form a very complete title in a code of 
commercial juriſprudence : but, being founded on 
equitable principles, which chiefly refult from the 
ſpecial circumſtances of the caſe, it is not eaſy to re- 
duce them to any general heads in mere elementary 
inſtitutes. Thus much however may be ſaid; that, 
being contracts, the very eſſence of which confifts in 
| obſerving the pureſt good faith and integrity, they are 
vacated by any the leaft ſhadow of fraud or undue 
concealment : and, on the other hand, being much for 
the benefit and extenſion of trade, by diſtributing the 
loſs or gain among a number of adventurers, they are 
greatly encouraged and protefted beth by common 
aw and acts of parliament. But as a practice had 
obtained of inſuring large ſums without having any 
property on board, which were called inſurances, in- 
tereſt or no inteFeftl ; and alſo of inſuring the ſame goods 
ſeveral times over; both of which were a ſpecies of 
gaming, without any advantage to commerce, and 
were denominated wagering policies: it is therefore 
enacted by the ſtatute 19 Geo. II. c. 37. that all in- 
ſurances, intereſt or no intereſt, or without farther 
proof of intereſt than the policy ufelf; or by way of 
3 or wagering, or without benefit of ſalvage to 
the inſurer, a which had the ſame pernicious ten- 
dency) ſhall be totally null and void, except upon pri- 
vateers, or upon ſhips of merchandize from the Spa- 
niſh and Portugueſe dominions, for reaſons ſufficient- 
ly obvious; and that no re-aſſurance ſhall be lawful, 
except the former inſurer ſhall be inſolvent, a bank- - 
rupt, or dead; and laſtly that, in the Eaſt India trade 
the lender of money upon bottomry, or at reſpondentia, 
ſhall alone have a right to be inſured for the money lent, 
andtheborrowerſhall(in cafe of a loſs) recover no more 


dig” EeSeetes————W 
upon any inſurance than the ſurplus of his property, 


above the value of his bottomry or reſpondentia bon 
\. Thirdly, the practice of purchaſing annuities for lives 
at a certain price or premium, inſtead of advancing. 
the ſame fum on an ordinary loan, ariſes uſually from 
the inability of the horrower to give the lender a-per- 
manent ſecurity for the return of the money borrow- 
ed, at any one period of time. He therefore ſtipulates 
(in effect) to repay annually, during his life, ſome 
rt of the money borrowed; together with legal in- 
tereſt for ſo much of the principal as annually remains 
unpaid, and an additional compenſation for the ex- 
traordinary hazard run, of loſing that principal in- 
urely by the contingency of the borrower's death: all 
| Which conſiderations, being calculated and blended 
together, will conſtitute the juſt proportion or guan- 
tum of the annuity which ought to be granted. The 
real value of that contingency muſt i v on the age, 
_. conſtitution, fituation, and conduct of the borrower; 
and therefore the price of ſuch annuities cannot wich- 
out the utmoſt difficulty be reduced to any general 
rules. So that if, by the terms of the contract, the 
lender's principal js bona fide (and not colourably *). 
put in jeopardy, no 947 eur of price will make it 
an ufurious bargain; though, under ſome circum- 
ſtances of impoſition, it may be relieved againſt in 
equity. To throw however ſome check upon impro- 
vident tranſactions of this kind, which are uſually * 
carried on with great privacy, the ſtatute 17 Geo. III. 
c. 26. has directed, that upon the ſale of any life an- 
nuity of more than the value of ten pounds per annum 
(unleſs on a ſufficient pledge of lands in fee fimple 
or ſtock in the public funds) the true confideration, 
which ſhall be in money only, ſhall be ſet forth and 
deſeribed in the ſecuruy itſelf; and a memorial of the 
date of the ſecurity, of the names of the parties, 
uy que truſts, ceſtuy que vies, and witneſſes, and of 
the conſideration money, ſhall within twenty days 


k 


after it's execution be inrolled in the court of chan- 
cery ; elſe the ſecurity ſhall be null and void: and, ia 
caſe of colluſive practices ref; pecting the conſideration, 
| ee e Furth. 67. OE. 
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the court, in which any action is brought or judgment 

obtained u ſuch colluſive ſecuriiy, may order the 
1 ſame to be cancelled, and the judgment (if any) to be 
vacated: and alſo au eee for the purchaſe of 
annuities from infants ſhall remain utterly void, and 
de incapable of confirmation after ſuch infants arrive 

to the age of maturity. But to return to the doctrine 

of common intereſt on loans | 

Upon the two principles of inconvenience and ha- 

zard, compared together, different nations have at dif- 
. ferent times eſtabliſhed different rates of intereſt. 

The Romans at one time allowed cent:fimae, one per 

rent. monthly or twelve per cent. per annum, to be taken 

for common loans; but Juſtinian® reduced it to tri- 

 entes, or one third of the as or centefima, that is, ſour 

fer cent; but allowed higher intereſt to be taken of 

3. Cod. 4. 32: 26. Mv. 33, for. underſtandirig the civilians, 

34, 35.—A ſhort explication but alſo the more claſſical wri- 


theſe terms, and of the divi- 


; L fion of the Roman as, will be 


ters, who perpetually reter to 
this diſtribution. Thus Horace, 


uſeful to the ſtudent, not only ad Pijenes. 325. 
: Romani pueri longis rationibus aſſem 
Diſcunt im partes centum diducere: Dicat 


Filius Albini, 


de quincunce remota ef 


Uncia, grid ſuperet ? poterat dixiſſe, triens: eng 


| Rem pcteris 
R is therefore to be obſerved, 
that, in calculating the rate of 
. intereſt, the Romans divided the 


principal ſum into an 4undred * 


parts; one of which they allow - 
ed to be taken monthly: and 
this, Which was the higheſt rate 
of intereſt permitted, they called 
wſurae centęſimae, amounting 
yearly to twelve fer cent. Now 
as the as, or Roman pound, 
was commonly uſed to expreis 
any integral ſum, and was di- 
viſable into twelve parts or un- 
ciae, 
monthly payments or nc iae 
were held to amount annual y 
to one pound, or as ſurarius 3 


and ſo the ꝝſurae afſes were ſy - 


noaymous to the /urae cento - 
mac. And all lower rates of ii. 


therefore theſe twelve 


ervare tuum ! redit uncia, guid fit 7 


tereſt were denominated ascord- 
ing to the relation they bore to 
this centeſimal uſury, or uſurae 
afſer : for the ſeveral mult. ples 
of the unciae, or duodecimal 
parts of the @s, were known 
by different names according 
to their different comhinations; 
ſextans, quadrans, triens, quin- 
cunxy 2 ſeptunx, bes, dod- . 
ram, dexians, deunx, containing 
reſpeRively, 1, 2, 3» 4» $» 6, 7» 
8, 5 10, 11, unciac or duodeci- 
rts of an as. HF. 28. f. 
50. F. 2. Gravin. orig. jur. civ. 
7. 2. J 47.) This being premiſ- 
ed, the following table will 
clearly exhibit at once the ſub- 
divifions of the as, and the de- 
nominations of the rate of in- 

tereſt. = 


* . 


Ch. 30. | of Trans. — 
merchants, becauſe there the hazard was eater, So 
too Grotius informs us “, that in Holland' the rate of 


intereſt was then eight per cent. in common loans, but 


twelve to merchants. And lord Bacon was deſirous of 


introducing a fimilar policy in England?: but our | ba 


, eſtabliſhes one ſtandard for all alike, where the ple: 
of ſecurity itſelf is not put in jeopardy ; left, under t 


general pretence of vague and indeterminate omar, 


| : door id be opened to fraud and uſury : leaving 


ific hazards to be provided againſt by ſpecific i in- \ 


; 7 ances, by annuities for lives, or by loans upon re- 
/ a, or bottomry. But as to the rate of legal 
intereſt, it has varied and decreaſed for two hundred 


ears paſt, according as the quantity. of ſpecie in the 
n ee of by acceſſions of trade, the in- 


_ dom has i incre 
uctidn of paper credit, and other circumſtances. 
The ſtatute — en. VIII. c. 9. confined intereſt to 


* 


\ 


ten per cent. and ſo did the ſtatute 13 Eliz. c. 8. But 


as, through the encouragements given in her reign to 


commerce, the nation grew more wealthy, ſo under.” | 


her ſucceſſor the ſtatute 21 Jac. I. c. 17. reduced it to 
| eight per cent ; as did the ſtatute 12 Car. II. c. 13. to 


ſix: and laſtly, by ſtatute 12 Ann. Rt. 2, c. 16. it was 
brought down to five per cent. yearly, which is now the 


extremity of legal intereſt that can be taken. But 


yet, if a contract which carries intereſt be made in 


a foreign country, our courts will direct the payment 


of intereſt according to the law of that country in 
* which the contract was made . Thus Iriſh, American, 


UsvrAz. PaxTzs Asv1s. PER ANNUM. 
Aſſes, feve cente efimae - — 3 ger cent. a 
eunces = | 11 
Dextancet, 3 + — 10 A 
Dodrantes —— 4 — 9 
Best. — 5 — 8 
Septunces— TI _—y 
Semiſſe r — 6 
QUinCUnces —— oF, —— 5 
Triente· ** mw 2 
Quadrantes —— 4 — 3 
Sextances 5 2 
Unciae — - pp — 4 


* dejur. b, @ p.2. 12.22, 5 I. Caf. de 865 1 P. 
* Eflays. 6. 42. "—— 
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Turkiſh, and Indian intereſt, have been allowed in 
our courts to the amount of even twelve per cent : for 
the moderation or exorbitance of intereſt depends 
upon local circumftances; and the refuſal to inforce 
ſuch contracts would put a ſtop to all foreign trade. 
And, by ſtatute 14 Geo. III. c. 79. all mortgages and 
other ſecurities upon eſtates, or other property in Ire- 
land or the plantations, bearing intereſt not exceed- 
ing fix per cent. ſhall be legal; though executed in the 
kin of Great Britain: unleſs the money lent 

be known at the time to exceed the value of the 
thing in pledge; in which caſe alſo, to prevent uſu- 
rious contracts at home under colour of ſuch foreign 
ſecurities, the borrower ſhall forfeit treble the ſum ſo 


4. The laſt general ſpecies of contracts, which I have 
to mention, is that of debt; whereby a choſe in action, 
or right to a certain ſum of money, is mutually ac- 

quired and loſt 7. This may be the counterpart of, and 
ariſe from, any of the other ſpecies of contracts. As, 
in cafe of a ſale, where the price is not paid in ready 
money, the vendec becomes indebted to the vendor 
for the ſum agreed on; and the vendor has a proper- 
ty in this price, as a choſe in action, by means of this 
contract of debt. In bailment, if the bailee loſes or 
detains a ſum of money bailed to him for any ſpecial 
purpoſe, he becomes indebted to the bailor in the ſame 
numerical ſum, upon his implied contract, that he 
ſhould execute the truſt repoſed in him, or repay the 
money to the bailor. Upon hiring or borrowing, the 
hirer or 3 5 2 time * he acquires 
a y in the thu nt, may alſo become in- 
22 the lender, — his contract to reſtore the 
money borrowed, to pay the price or premium of the 
loan, the hire of the horſe, or the like. Any con- 
tract in ſhort, whereby a determinate ſum of money 
becomes due to any perſon, and is not paid but re- 
mains in action merely, is a contract of debt. And, 


taken in this light, it comprehends a great variety of 


en fi Tuaner;: —-- of 


acquiſition; being uſually divided into debts of record, 
debts by /pecial, and debts, by /ample contract. | 
A debt of record is a ſum of money, which appears 
to be due by the evidence of a court of record. Thus, 
when any ſpecific ſum is adjudged.to be due from the 
defendant tor the plaintiff, on an action or ſuit at 
law; this is a contract of the higheſt nature, being 
eſtabliſhed by the ſentence of, a court of judicature: 
Debts upon recognizance are alſo a ſum: of money, 
recognized or a wleged to be due to the crown 
or a ſubject, in the preſence of ſome court or magiſ- 


trate, with a condition that ſuch acknowlegement 


ſhall be void upon the appearance of the party, his 
good behaviour, or che like: and theſe, together with 
ſtatutes merchant and ſtatutes ſtaple, Sc. if forfeited 
by 3 of the condition, are alſo ranked 
among chis firſt and principal claſs of debts, via. debts 
of record; fince the contract, on which they are 
founded, is witneſſed by the highell kind of evidence, 
vis. by matter of record. e 1 1 

Debts by ſpecialty, or ſpecial contract, are ſuch 
whereby a ſum of money becomes, or is acknowleged 
to be, due by deed or inſtrument under ſeal. Such as 
by deed of covenant, by deed of ſale, by leaſe reſerving 
rent, or by bond or obligation: which laſt, we took 
occaſion to explain in the twentieth chapter of the 
preſent book; and then ſhewed chat it is a creation or 
acknowledgment of a debt from the obligor to the ob- 
ligee, unleſs the obligor performs a condition there- 
unto uſually annexed, as — payment of rent or money 
borrowed, the obſervance of a covenant, and che like; 
on failure of which the bond becomes forfeited and 
the debt becomes due in law. Theſe are looked upon 
as the next claſs of debts after thoſe of record, being 
confirmed by ſpecial evidence, under ſeal 

Debts by /imple contra are fuch, where the contract 
upon which the obligation ariſes 1s neither aſcertain- 
ed by matter of record, nor yet by deed or ſpecial 
inſtrument, but by mere oral evidence, the moſt ſim» 
ple of any; or by notes unſealed, which are capable 
of a more eaſy proof, and (therefore only) betten 
Vor. II. e ä 
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than a verbal iſe. It is eaſy to ſee into what a 
vaſt variety obligations this laſt claſs may be 
branched out, through the numerous contracts for 
money, which are not only expreſſed by the parties, 
but virtually implied in law. Some of theſe we have 
already occaſionally hinted at; and the reſt, to avoid 
repetition, muſt be referred to thoſe particular heads 
in the third book of theſe commentaries, where the 
breach of ſuch contracts will be confidered. I ſhall 
only obſerve at preſent, that by the ſtatute 29 Car. II. 
c. 3. no executor or adminiſtrator ſhall be charged 
upon any ſpecial promiſe to anſwer damages out of 
his own eftate, and no perſon ſhall be charged upon 
any promiſe to anſwer for the debt or default of ano- 
ther, or upon any agreement in confideration of mar- 
riage, or upon any contract or ſale of any real eſtate, 
or upon any agreement that is not to be performed 
within one year from the making; unleſs the agree- 
ment or ſome memorandum thereof be in writing, 
and figned by the party himſelf or by his authority. 
But there is one ſpecies of debts upon fimple con- 
tract, which, being a tranſaction now introduced into 
all ſorts of civil life, under the name of credit, 
deſerves a more particular regard. Theſe are debts 
by bills of exchange, and promiſſory notes. 

A bill of exchange is a ſecurity, originally invented 
among merchants in different countries, for the more 
eaſy remittance of money from the one to the other, 
which has fince ſpread itſelf into almoſt all pecuniary 
tranſactions. It is an open letter of requeſt from one 
man to another, defiring him to pay a ſum named 
therein to a third perſon on his account; by which 
means a man at the moſt diſtant part of the world 
may have money remitted to him from any trading 
country. If A lives in Jamaica, and owes B who 
lives in England: 1000/, now if C be going from 
England to Jamaica, he may pay B this 1000/, and 
take a bill of exchange drawn * B in England upon 
A in Jamaica, and receive it when he comes thither. 
Thus does B receive his debt, at any diſtance of 
place, by transferring it to C; who carries over his 
money in paper credit, without danger of robbery or 
leſs. This method is ſaid to have been brought inte 
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general uſe by the Jews and Lombards, when baniſh- 


ed for their ufury and other vices; in order the more 
eaſily to draw their effects out of France and England, 
into thoſe countries in which they had choſen to re- 
fide. But the invention of it was a little earlier; for 
the Jews were baniſhed out of Guienne in 1287, and 
out of England in 1290*; and in 1236 the uſe of 
paper credit was introduced into the Mogul empire in 
China ?. In common ſpeech ſuch a bill is frequently 
called a draft, but a bill of exchange is the more legal 
as well as mercantile expreſſion. The perſon how- 
ever, who writes this letter, is called in law the 
drawer, and he to whom it is written the drawee ; 
and the third perſon, or negotiator, to whom it is 
ayable (whether ſpecially named, or the bearer gene- 
rally) is called the payee. 
 , Theſe bills are either foreign, or inland; foreign, when 
drawn by a merchant refiding abroad upon his- 
correſpondent in England, or vice verſa; and inland, 
when both the drawer and the drawee refide within 
the kingdom. Formerly foreign bills of exchange 
were much more regarded in the eye of the law than 
inland ones, as being thought of more public con- 
cern in the advancement of trade and commerce. But 

now by two ſtatutes, the one 9 & 10 W. III. c. 17. 
the other 3 & 4 Ann. c. 9. inland bills of exchange 
are put upon the ſame footing as foreign ones; what 
was the law and cuſtom of merchants with regard to 
the one, and taken notice of merely as ſuch *, being 
by thoſe ſtatutes expreſsly enacted with regard to the 
other. So that now there is not in law any manner 
of difference between them. 

Promiſſory notes, or notes of hand, are a plain and 
direct engagement in writing, to pay a ſum ſpecified 
at a time therein limited to a perſon therein named, 
or ſometimes to his order, or often to the hearer at 
large. Theſe alſo by the ſame ſtatute 3 & 4 Ann. c. 
9. are made aſſignable and indorſable in like manner 
as bills of exchange. But, by ſtatute 15 Geo. III. 
C. 51. all promiſſory or other notes, bills of exchange, 

8 2 Carte. Hiſt. Eng. 203. 206. 4 1 Roll. Abr. 6 

Mod. Un. Hiſt. iv. 499. | 
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drafts, and undertakings in writing, being negotiable 
or transferable, for the payment of leſs than twenty 
ſhillings, are declared to be null and void: and it is 
made penal to utter or publiſh any ſuch; they being 
deemed prejudicial to trade and public credit. And by 
17 Geo. III. c. 30. all ſuch notes, bills, drafts, and 
undertakings, to the amount of twenty ſhillings, and 
leſs than five pounds, are ſubjected to many other re- 
gulations and formalities; the omiſſion of any one of 
which vacates the ſecurity, and is penal to him that 
utters it (c). we: | | 
The payee, we may obſerve, either of a bill of ex- 
change or promiſſory note, has clearly a property veſt- 
ed in him (not indeed in poſſeſſion but in action) by 
the expreſs contract of the drawer in the caſe of a pro- 
mifſory note, and, in the caſe of a bill of exchange, 
by his :mplicd contract, viz. that, provided the drawee 
does not pay the bill, the drawer will: for which rea- 
ſon it is uſual, in bills of exchange, to expreſs that the 
value thereof hath been received by the drawer o; in or- 
der to ſhew the conſideration, upon which the implied 
contract of repayment ariſes. And this property, ſo 
veſted, may be transferred and aſſigned from the payee 
- to any other man; contrary to the general rule of the 
common law, that no choſe in action is aſſignable: which 
aſſignment is the life of paper credit. It may therefore 
be of ſome uſe, to mention a few of the principal in- 
cidents attending this transfer or aſſignment, in order 
to make it regular, and thereby to charge the drawer 
with the payment of the debt to other perſons than 
thoſe Lick whom he originally contracted. | 
[n the firſt place then the payee, or perſon towhom 
or whoſe order ſuch bill of exchange or promiſſory 
note is payable, may by indorſement, or writing his 
name in diorſo or on the back of it, aſſign over his 
whole property to the bearer, or elſe to another per- 
ſon by name, either of whom is then called the indor- 


0 Stra. 1212. 


(e) [By the ſtatute of 23. Geo. 3. c. 49. explained and amended 
by ſtatute 24 Geo. 3. eff. 1. c. 7. bills of exchange, promiſſory 
notes or other notes, drafts or orders under 500, are to pay a ſtamp 
duty of 6d, and, if 50/, or upwards, to pay 1 J N 
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ſee; and he may aſſign the ſame to another, and ſo on 
in infinitum. And a promiſſory note, payable to A or 
bearer, is negotiable without any indorſement, and 
payment thereof may be demanded by any bearer of 
it. But, in caſe of a bill of exchange, the payee, or 
the indorſee, (whether it be a general or particular in- 
dorſement) is to go to the drawee, and offer his bill for 
acceptance; which acceptance (ſo as to charge the 
drawer with coſts) muſt be in writing, under or on 
the back of the bill. If the drawee accepts the bill, 
either verbally.or in writing *, he then makes himſelf. 


liable to pay it; this being now a contract on his fide, - 


grounded on an acknowledgment that the drawer has 
effects in his hands, or at leaſt credit ſufficient to wan 
rant the payment. If the drawee refuſes to accept the 
bill, and it be of the value of 20%, or upwards, and 
expreſſed to be for value received, the payee or in- 
doriee may proteſt it for non-acceptance : which proteſt 
muſt be made in writing, under a copy of ſuch bill of 
exchange, by ſome notary public; or, if no ſuck no- 
tary be reſident in the place, then by any other fub- 
itantial inhabitant in the preſence of two credible 
witneſſes; and notice of ſuch proteſt muſt, within 
fourteen days after, be given to the drawer. | 
But, in caſe ſuch bill be accepted by the drawee, and 
after acceptance he fails or refuſes to pay it within 
three days after it becomes due, ( which 1 days are 
called days of grace) the payee or indorſee is then to 
get it proteſted for non-payment, in the ſame manner, 
and by the ſame perſons who are to proteſt it in caſe 
of non- acceptance, and ſuch proteſt muſt alſo be no- 
tified, within fourteen days 4 06g to the drawer. And 
he, on producing ſuch protelt, either of non-acceptance 
or non-payment, is bound to make good to the payee, 
or indorſee, not only the amount of the ſaid bills, 
(which he is bound to do within a reaſonable time 
after non-payment, without any proteſt, by the rules 
of the common law) but alſo intereſt and all charges, 
to be computed from the time of making ſuch proteſts 


2 Show. 235.— rant v. Vaughan. 2 Stra. 1000. 
T. 4. Geo. III. B. R. 3 Lord Raym. 994. 
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But if no proteft be made or notified to the drawer, 
and any damage accrues by ſuch neglect, it ſhall fall 
on the holder of the bill. The ball, when refuſed, 
muſt be demanded of the drawer as ſoon as conveni- 
ently may be: for though, when one draws a bill of 
exchange, he ſubjects himſelf to the payment, if the 
| Perſon on whom it is drawn refuſes either to accept or 
pay, yet that is with this limitation, that if the bill be 
not paid, when due, the perſon to whom it is payable 
ſhall in convenient time give the drawer notice there- 


of; for otherwiſe the law wall imply it paid: ſince it 


would be prejudicial to commerce, if a bill might riſe 
up to charge the drawer at any diſtance of time; when 
dz the mean time all reckonings and accounts may be 
adjuſted between the drawer and the drawee +. 

If the bill be an indorſed bill, and the indorſee can- 
not get the drawee to diſcharge it, he may call upon 
either the drawer or the indorler, or if the bill has been 
negociated through many hands, upon any of the in- 
dorſers; for each indorſer is a warrantor for the pay- 
ment of the bill, which is frequently taken in pay- 
ment as much (or more) upon the credit of the indor- 
fer, as of the drawer. And if ſuch indorſer, ſo called 
upon, has the names of one or more indorſers prior to 
his own, to each of whom he is properly an indorſee, he 
is alſo at liberty to call upon any of them to make him 
ſatisfaction; and ſo upwards. But the firſt indorſer 
has no body to reſort to, but the drawer only. 

What has been ſaid of bills of exchange is appli- 
eable allo to promiſſory notes, that are indorſed over, 
and negociated from one hand to another: only that, 
in this caſe, as there 1s no drawee, there can be no 
proteſt for non- acceptance; or rather, the law confi- 
ders a promiſſory note in the light of a bill drawn by 
a man upon himfelf, and accepted at the time of draw- 
ing. And, in caſe of non-payment by the drawer, the 
ſeyeral indorſees of a promiſſory note have the ſame 
remedy, as upon bills of exchange, againſt the prior 
Sudorſers. | He 


4 Salk. 129. 
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7 CHAPTER THE THIRTY-FIRST. 


ge TITLE py BANKRUPTCY. 


Tur preceding chapter having treated pretty 
largely of the acquiſition of perſonal property by ſe- 
veral commercial methods, we from thence ſhall be 
eaſily led to take into our preſent confideration a tenth 
method of transferring property, which is that of 

X. Bankruptcy; a title which we before lightly 
touched upon *, ſo far as it related to the transfer of 
the real eftate of the bankrupt. At preſent we are to 

treat of it more minutely, as it principally.relates to 
the diſpoſition of chattels, in which the property of 
| perſons concerned in trade more uſually confiſts, than 
in lands or tenements. Let us therefore firſt of all 

_ conſider, 1. Who may become a bankrupt: 2. What 
as make a bankrupt: 3. The proceedings on a com- 
_ - miſfion of bankrupt: and, 4. In what manner an 

eſtate in goods and chattels may be transferred by 
bankruptcy. 3 


1. Who may become a bankrupt. A bankrupt was 


before defined to be © a trader, who ſecrets himſelf, 
or does certain other acts, tending to defraud his 
_ © creditors.” He was formerly confidered merely in 
the light of a criminal or offender 3; and in this ſpi- 
rit we are told by fir Edward Coke *, that we have 
fetched as well the name, as the wickedneſs, of bank- 


* See 1 3 | +» Ys 6 
N ray 289 po 8 15. §. 17 
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of bankruptcy are conſidered as laws calculated for the 


benefit of trade, and founded on the principles of bu- 


manity as well as juſtice; and to that end they conter 
ſome privileges, not only on the creditors, but a le on 
the bankrupt or debtor himſelf. On the creditors; hy 
compelling che bankrupt to give up all his effects to their 


uſe, without any fraudulent concealment: on the de vtor; 
by exempting him from the rigor of the general law, 


whereby his perſon might be coufined at the diſcretion 
of his creditor, though in reality he has nothing to ſa- 
tisfy the debt: whereas the law of bankrupts, taking 
into conſideration the ſudden and unavoidable acci- 
dents to which men in trade are liable, has given them 
the liberty of their perſons, and ſome pecuniary emo- 


luments, upon condition they ſurrender up their whole 


eſtate to be divided among their creditors. 


In this reſpect our legiſlature ſeems to have attended 


ts theexample of the Roman law. I mean not the ter- 


rible law of the twelve tables; whereby the creditors 


might cut the debtor's body into pieces, and each of 
them take his proportionable ſhare : if indeed that jaw, 


de debitore in partes ſecando, is to be underſtood in ſo 
very butcherly a light; which many learned men have 


with reaſon doubted . Nor do I mean thoſe leſs inhu- 
man laws (if they may be called ſo, as their meaning is 

indiſputably certain) of impriſoning the debtor's per- 
fon in chains; ſubjecting him to ſtripes and hard la- 
bour, at the mercy of his rigid creditor; and ſometimes 


ſelling him, his wife, and children, to perpetual foreign. 


ſlavery trans Tiberim” : an oppreſſion, which produced 


Bobx =: 


rupts from foreign nations ?. But at preſent the laws 


s The word itſclf is derived 


from the word bancus or bangque, 
which ſignifies the table or coun- 
ter of a tradeſman (Dufreſne. I. 
969.) and reftus, broken; de- 


noting thereby one whoſe ſhop 


or place of trade was broken and 


gone; though others rather 


chooſe to adopt the word route, 
which in French fignifies a trace 
or track, and tell us tuat a bank - 
rupt is one who hath removed 
his banque, leaving but a trace 
© behind. (4 Inſt. 277.) And it is 


obſervable that the title of the 


-firſt Engliſh ſtatute concerning 


this offence, 34 Hen. VIII. c. 4. 
% againſt ſuch perſons as do 
© make bankrupt,” is a literal 
tranſlation of the French idiom, 


gui Jour banque route. 


Taylor. Comment. in L. 


decemviral. Bynkerſh. Obſerv. 
Jur. I. 1 Heinecc. Antig. III. 


30. 4. / 
In Pegu, and the adjacent 
countries in Eaſt Ingia, the 


creditor is entitled to diſpoſe of 


r . 1 1 
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ſo many popular inſurrections, and ſeceſſions to the 
mons ſacer. But I mean the law of cgſſon, introduced 
by the chriſtian emperors; whereby, it a debtor ceded,- 
or yielded up all his fortune to his creditors, he was 
ſecured from being dragged to a gaol, omni quogue cor- 
t zoralt cruciatu Fete 8. For, as the emperor juſtly 
obſerves ?, © inhumanum erat ſpoliatum fortunis ſuis in 
« lidum damnari.”” Thus far was juſt and reaſonable: 
but, as the departing from one extreme is apt to pro- 
duce it's oppoſite, we find it afterwards enacted e, 
that if the debtor by any unforeſeen accident was re- 
duced to low circumſtances, and would /eear that he 
| had not ſufficient left to pay his debts, he ſhould not be 
compelled to cede or give up-even that which he had 
in his poſſeſſion: a law, which under a falſe netion 
of humanity, ſeems to be fertile of perjury, injuſtice, 
and abſurdity. —_ W fe; | 
Iybe laws of England, more wiſely, have ſteered in 
the middle between both extremes; providing at once 
againſt the inhumanity of the creditor, who is not ſuf- 
fered to confine an honeſt bankrupt after his effects 
are delivered up; and at the ſame time taking care that 
all his juſt debts ſhall be paid, ſo far as the effects will 
extend. But ftill they are cautious of encouraging 
prodigality and extravagance by this indulgence to 
debtors; and therefore they allow the benefit of the 
laws of bankruptcy to none but actual traders ; fince : 
that ſet of men are, generally ſpeaking, the only per- 
ſons liable to accidental loſſes, and to an inability of 
paying their debts, without any fault of their own. If 
perſons in other fituations of life run in debt without 
the power of payment, they mult take the conſequences 
of * own indiſcretion, even though they meet with 
ſudden accidents that may reduce their fortunes; for 
the law holds it to be an unjuftifiable practice, for any 
perſon but a trader to encumber himſelf with debts of 
any conſiderable value. If a gentleman, or one in a 
the debtor himſelf, and likewiſe to be diſc (Mod. Un» 
of his wife and children; .info- Hiſt. vii. 128. | : 
much that he may even violate Cod. 7. y1. per tots. 
with impunity the . chaſtity of 9 IH. 4. 6. 40. 
the debtor's wife: but then, by © Now. 135. c. 4. 
fo doings the debt is underſtood ed 
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liberal profeſſion, at the time of contracting his debts, 
has a ſufficient fund to pay them, the delay of payment 
is a ſpecies of diſhoneſty, and a temporary injultice to 


his creditor: and if, at ſuch time, he has no ſufficiem 


fund, the diſhoneſty and injuſtice is the greater. He 
cannot therefore murmur, if he ſuffers the puniſhment 
which he has voluntarily drawn upon himſelf. But in 
mercantile tranſactions the caſe is far otherwiſe, 
Trade cannot be carried on without mutual credit on 
both ſides : the contracting of debts is therefore here 
not only juſtifiable, but neceſſary. And if by acci- 
dental calamities, as by the loſs of a ſhip in a tem- 
peſt, the failure of brother traders, or by the non- 
payment of perſons out of trade, a merchant or tra- 
der becomes incapable of diſcharging his own debts, 
It is his misfortune and not his fault. To the misfor- 
tunes therefore of debtors, the law his given a com- 
paſſionate remedy, but denied it to their faults: ſince, 
at the ſame time that it provides for the ſecurity of - 
commerce, by enacting that every conſiderable trader 
may be declared a bankrupt, for the benefit of his 
creditors as well as himſelf, it has alſo (to diſcourage 
extravagance) declared, that no one ſhall be W r 
of being made a bankrupt, but only a trader: nor 
capable of receiving the full benefit of the ſtatutes, 
but only an induſtrious trader. | 
The firft ftatute made concerning any Engliſh 
bankrupts, was 34 Hen. VIII. c. 4. when trade be- 
gan firſt to be properly cultivated in England: which 
as been almoſt totally altered by ſtatute 13 Eliz. c. 
7. whereby bankruptcy is confined to ſuch perſons 
only as have uſed the trade of merchandize, in groſs or 
by retail, by way of bargaining, exchange, rechange, 
bartering, cheviſance*, or otherwiſe; or have ſought 
their living by. buying and ſelling. And by ſtatute 21 
Jac. I. c. 19. perſons ufing the trade or profeſſion of 
a ſcrivener, receiving other mens monies and eſtates 
into their truſt and cuſtody, are alſo made liable to 
the ſtatutes of bankruptcy : and the benefits, as well 
+ as the,penal parts of the law, are extended as well to 
7 that is, making contracts. (Dufreſne. II. 569.) 
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aliens and denizens as to natural born ſubjects; being 
intended entirely for the protection of trade, in which 
aliens are often as deeply concerned as natives, By 
many ſubſequent ſtatutes, but laſtly by ſtatute 5 Geo. 
II. c. 30. *- bankers, brokers, and fadors, are declared 
liable to the ſtatutes of bankruptcy; and this upon 
the ſame reaſon- that ſcriveners are included by the 
ſtatute of James I. vis. for the relief of their credi- 
tors: whom they have otherwiſe more opportunities 
of defrauding than any other ſet of dealers: and they 
are properly to. be looked upon as traders, fince they 
make merchandize of money, in the ſame manner as 
other merchants do of goods and other moveable chat- 
tels. But by the ſame act 3, no farmer, graxier, or dro- 
ver, ſhail (as ſuch) be liable to be deemed a bankrupt : 
for, though they buy and ſell corn, and hay, and 
beaſts, in the courle of huſbandry, yet trade is not 
_ their principal, but only a collateral, object; their 
chief concern being to manure and till the ground, 
and make the beſt advantage of it's produce. And, 
beſides, · the ſubjecting them to the laws of bankrupt- 
cy might be a means of defeating their landlords of 
the ſecurity which the. law has given them above all 
others, for the payment of their reſerved rents: where: 
fore alſo, upon a ſimilar reaſon, a receiver of the king's 
taxes is not capable, as ſuch, of being a bankrupt ; 
leſt the king ſhould be defeated of thoſe extenſive re- 
medies againſt his debtors, which are put into his 
ha ads by the prerogative. By the ſame ſtatute, no 
perſon ſhall have a commiſſion of bankrupt awarded 
| againſt him, unleſs at the petition of ſome one creditor, 
to whom he owes lool; or of two to whom he is in- 
debted 150/; or of more, to whom altogether he is in- 
diebted 200/, For the law does not look upon per- 
ſons, whoſe debts amount to leſs, to be traders con- 
ſiderable enough, either to enjoy the benefit of the 
ſtatute themſelves, or to entitle the creditors, for the 
benefit of pubiic commerce, to demand the diſtribu» 


tion of their effeRs. 
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In the interpretation of theſe ſeveral ſtatutes, it hath 
been held, that buying only, or ſelling only, will not 
qualify a man to be a bankrupt ; but it muſt be both 
buying and ſelling, and alſo getting a livelyhood by it. 
As, by exerciſing the calling of a merchant, a grocer, 
a mercer, or, in one general-word, a who is one 
that buys audſells any thing. But no handicraft occu- 
pation (where nothing is bought and ſold, and where 
therefore an extenſive credit, for the ſtock in trade, is 
not neceſſary to be had) will make a man a regular 
bankrupt; as that of a huſbandman, a gardener, and the 
like, who are paid for their work and labour . Alſo 
an inn-keeper cannot, as ſuch, be a bankrupt? : for 
his gain or livelyhood does not ariſe from buying and 
ſelling in the way of merchandize, but greatly from 
the uf of his rooms and furniture, his attendance and 
the like: and though he may buy corn and victuals, 
to ſell again at a profit, yet that no more makes him 

a trader, than a ſchoolmaſter or other perſon is, that 
keeps a boarding houſe, and makes confiderable gains 
by-bifying and ſelling what he ſpends in the houſe; 
and ſuch a one is — not within the ſtatutes. 
But where perſons buy goods, and make them up into 
faleable commodities, as ſhoe- makers, ſmiths, and the 
like; here, though part of the gain is by bodily la- 
bour, and not by buying and ſelling, yet they are 
within the ſtatutes of bankrupts? : for the labour is 
only in melioration of the commodity, and rendering 
it more fit for fale. s | 

One fingle a& of buying and ſelling will not make 
a man a trader; but a repeated practice, and profit 
by it. Buying and ſelling bank-ſtock, or other go- 
vernment ſecurities, will not make a man a bankrupt; 
they not being goods, wares, or merchandize, within 
the intent of the ſtatute, by which a profit may be 

fairly made. Neither will buying and ſelling under 

particular reftraints, or for W purpoſes; as if 


6 Cro. Car. 31. 9 Cro. Car. Skinn. 292. 
7 Cro. Car. 549. Skinn. 291. 2 P. Wms. 308. 
s Skinn. 292. 3 Mod. 330. | 


a a commiſſioner of the navy uſes to buy victuals for 
the fleet, and diſpoſe of the ſurplus and refuſe, he is 
not thereby made a trader within the ftatutes*. An 
infant, though a trader, cannot be made a bankrupt : 
for an infant can owe nothing but for neceſſaries; and 
the ſtatutes of bankruptcy create no new debts, but anly 

ive a ſpeedier and more effectual remedy for recover- 
ing ſuch as were before due; and no perſon can be 

made a bankrupt for debts, which he is not liable at 
law to pay. But a ferae covert in London, being a 
ſole trader according to the cuſtom, is liable to a 
commiſſion of bankrupt, 

2. Having thus confidered, who may, and who may 
not be made a bankrupt, we are to inquire, ſecondly, 
by what ad; a man may become a bankrupt. A bank- 
rupt is a © trader, who ſecretes himſelf, or does cer- 
„ tain other acts, tending to defraud his creditors.“ 
We have hitherto been employed in explaining the 
former part of this deſcriptiog, a trader ;” let us 
now attend to the latter, * who ſecretes himſelf, or- 
does certain other acts, tending to defraud his cre- 
« ditors.” And, in general, whenever ſuch a trader, 
as is before deſcribed, hath endeavoured to avoid his 
creditors, or evade their juſt demands, this hath been 
declared by the legiſlature to be an act of bankruptcy, 
upon which a commiſſion may be ſued out. For in 
this extrajudicial method of proceeding, which is al- 
lowed merely for the benefit of commerce, the law is 
extremely watchful to detect a man, whoſe circum- 
ſtances are declining, in the firſt inſtance, or at leaſt 
as early as poſſible: that the creditors may receive as 
large a proportion of their debts as may be; and that 
a man may not go on wantonly waſting his ſubſtance, 
and then claim the benefit of the ſtatutes, when he 
has nothing left to diſtribute. e . 
Jo learn what the particular acts of "bankruptcy 
are, which render a man à bankrupt, we muſt conſult 
the ſeveral ſtatutes, and the reſolutions formed by the 
courts thereon. Among theſe may therefore be 


I Salk. 110. Skinn. 292. 3 La ie v. Philips, M. 6 
> Lord Raym. 443. Geo. III. B. R. | 
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reckoned, 1. Depaxting from the realm, whereby a 
man withdraws himſelf from the juriſy&on and co- 
ercion of the law, with intent to defraud his creditors*. 
2. Departing from his own houſe, with intent to ſe- 
crete himſelf, and avoid his creditors5, 3. Keeping in 
| his own houſe, privately, ſo as not to be ſeen or 
ſpoken with -by his creditors, except for juſt and ne- 
ceſſary cauſe; which is likewiſe conſtrued to be an 
intention to defraud his creditors, by avoiding the 
roceſs of the law*. 4. Pracuring or ſuffering him- 
elf willingly to be arreſted, or outlawed, or impri- 
ſoned, without juſt and lawful cauſe; which is like- 
wiſe deemed an attempt to defraud his creditors”. 
5. Procuring bis money, goods, chattels, and effects 
to be attached or ſequeſtered by any legal proceſs; 
which is another plain and direct endeavour to diſap- 
point his creditors of their ſecurity ?. 6. Makin 
any fraudulent conveyance to a friend, or ſecret nd. 
tee, of his lands, tenements, goods, or chaitels; which 
is an act of the ſame ſuſpicious nature with the laſt ?. 
7. Procuring any protection, not being himſelf pri- 
vileged by parliament, in order to ſcreen his perſon, 
from arreſts; which alſo is an endeavour to elude the 
juſtice of the law. 8. Endeavouring or defiring, 
y any petition to the king, or bill epkibited In any 
_of the king's courts againſt any creditors, to compel 
them to take leſs than their juſt debts; or to procra- 
ſtinate the time of payment, originally contracted 
for; which are an 1 of either his po- 
verty or his knavery*. 9. Lying in priſon for two 
months, or more, upon arreſt or other detention for 
debt, without finding bail, in order to obtain his li- 
berty *. For the inability to procure bail, argues a 
ſtrong deficiency in his credit, owing either to his ſuſ- 
pected poverty, or ill character; and his neglect to 
do it, if able, can ariſe only from a fraudulent in- 
tention : in either of which caſes it is high time for 
his creditors to look to themſelves, and compel a diſ- 


4 Stat. 14 Eliz. c. 7. 9 Ibid, 3 
5 Did. 1 Jac. I. c. 15. Stat. 21 Jac. I. c. 19. 
6 Stat. 13 Eliz. c. 7. 1 Jbid. | 

7 Ibid. 1 Jac. I. c. 25. 2 id. 
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defined by the flatutes relating to thistitle: which 
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being ſeiſed in execution, was no act o 
For the ſtatutes mention only fraudulent gifts to third 


eaſes, cannot be adjudged an act of bankruptcy. S 


ceſs, in order to defraud creditors : but this, —_ a 
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tribution of his effects. 10. Eſeaping from priſon 
after an arreſt for a juſt debt of 1000. or upwards?. 
For no man would break priſon that was able and 
deſirous to procure bail: which —_— 1t within the 
reaſon of the laſt caſe. 11. Neglecting to make ſa- 
tisfaction for any juſt debt to the amount of 1000, 
within two months after ſervice of legal proceſs, for 
fuch debt, upon any trader having privilege of par- 
hament 4. 55 6 

Theſe are the ſeveral acts of bankruptcy, expreſsly 


„ 


being ſo numerous, and the whole law of bankrupts 


being an innovation on the common law, our courts 


of juſtice have been tender of extending or multiply- 


ing acts of bankruptcy by any conſtruction, or im- 


plication- And therefore fir John Holt held 5, that a 


man's removing his goods privately to ym — 
ankruptcy. 


perſons, and procuring them to be ſeiſed by ſham pro- 


palpable fraud, yet falling within neither of thofe 
alſo it has been determined expreſsly, that a banker's 
ſtopping or refuſing payment is no act of bankrupt- 
ey; for it is not within the deſcription of any of the 
ſtatutes, and there may be good reaſons for his ſo do- 
ing, as ſuſpicion of forgery, and the like: and if, in 
conſequence of ſuch refuſal, he is arreſted, and puts 


in ball, ſtill it is no act of bankruptey®; but if he 


- 


goes to priſon, and lies there two months, then, and 


not before, he is become a bankrupt, — 


We have ſeen wvho may be a bankrupt, and what 


ad will make him ſo: let us next conſider, 
3. The proceedingg, on a commiſſion of bankrupt; 


fo far as they affect the bankrupt himſelf. And thefe 
depend entirely on the ſeverai ſtatutes of bankruptcy; 


3 Stat. 21 Jac. I c. 19. Lord Raym. 725. 
4 Stat. 4 Geo, III. c. 33. 7 Mod. 139. 
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all which I ſhall endeavour to blend together, and di- 

geſt into a conciſe methodical order. pps + 

And, firſt, there muſt be a petition to the lord chan- 
cellor by one creditor to the amount of 100/, or by 


two to the amount of 150/, or by three or more to 
| the amount of 200/; which debts muſt be proved by 
1 ; upon which he grants a commiſſion to ſuch 
diſcreet perſons as to him ſhall ſeem good, who are 
chen ſtiled commiſſioners of bankrupt *. The peti- 
tioners, to prevent malicious applications, mult be 
bound in a fecurity of 200/, to make the party a- 
mends in caſe they do not prove him a bankrupt. 
And if on the other hand they receive any money or 
effects from the bankrupt, as a recompenſe for ſuing 
out the commiſtion, ſo as to receive more than their 
rateable dividends of the bankrupt's eſtate, they for- 
feit not only what they ſhall have ſo received, but 
their whole debt. "Theſe proviſions are made, as 
well to ſecure perſons in good credit from being dam- 
nified by malicious petitions, as to prevent knaviſh 
combinations between the creditors and bankrupt, in 
order to obtain the benefit of a commiſſion. When 
the commiſſion is awarded and iflued, the commiſ- 
ſioners are to meet, at their own expenſe, and to take 
an oath for the due execution of their commiſſion, 
and to be allowed a ſum not exceeding 2ar, per diem 
each, at every fitting. And no commiſſion of bank- 
rupt ſhall abate, or be void, upon any demiſe of the 
cron. | = 
When the commiſſioners have received their com- 

miſſion, they are firſt to receive proof of the perſon's 
being a trader, and having committed ſome act of 
bankruptcy; and then to declare him a bankrupt, it 
proved fo; and to give notice thereof in the gazette, 
and at the ſame time to appoint three meetings. At 
one of theſe meetings an election muſt be made of 
affignees, or perſons to whom the bankrupt's eſtate 
ſhall be aſſigned, and in whom it ſhall be veſted for 
the benefit of the creditors; and affignees are to be 
choſen by the major part, in value, of the creditors 


7 Stat. 5 Geo. 2. c. 30. 9 Stat. 5 Geo. 2. c. 30. 
$ 3 Stat. 13 Eliz. c. 7. 
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who ſhall then have proved their debts; but may be 
originally appointed by the commiſſioners, and-after- 
wards approved or rejected by the creditors: but no 
creditor ſhall be admitted to vote in the choice of aſ- 
fignees, whoſe debt on the balance of accounts does not 
amount to 10/. And at the third meeting, at fartheſt, 
which muſt be on the forty - ſecond day aller the adver- 
tiſement in the gazette, (unleſs the time be enlarged by 
the lord chances the bankrupt, upon notice alſo | 
perſonally ſerved upon him or left at his uſual place of 
abode, muſt ry = himſelf perſonally to the commiſ- 
fioners; which ſurrender (if voluntary) protects him 
from all arreſts till his final examination is paſt: and he 
muſt thenceforth in all reſpects conform to the directions 
of the ſtatutes of bankruptcy; or, in default of either ſur- 
render or conformity, ſhall be guilty of felony without 
benefit of clergy, and ſhall ſuffer death, and his goods 
and eflate ſhall be diſtributed among his creditors o. 
In caſe the bankrupt abſconds, or is likely to run 
away, between the time of the commiſſion iſſued, andthe 
laſt day of ſurrender, he may by warrant from any judge 
or juſtice of the peace be apprehended and committed to 
the county gaol, in order to be forthcoming to the com- 
miſſioners; who are alſo empowered immediately to 
grant a warrant for ſeiſing his goods and papers“. 
When the bankrupt appears, the commiſſioners are 
to examine him touching all matters relating to his trade 
and effects. They may alſo ſummon before them, and 
examine, th. bankrupt's wife“ and any other perſon 
whatſoever, as to all matters relating to the bankrupt's. 
affairs. And in caſe any of them ſhall refuſe to an- 
ſwer, or ſhall not anſwer fully, to any lawful quef- 
tion, or ſhall refuſe to ſubſcribe ſuch their examina- 
tion, . the commiſſioners may commit them to priſon. 
without bail, till they ſubmit themſelves: and make 
and ſign a full anſwer; the commiſſioners ſpecifying 
in their warrant of commitment the queſtion ſo re- 
fuſed to be anſwered: And any goaler, permitting - 
ſuch perſon to eſcape, or go out of priſon, . ſhall for- 
ſeit 500!. to the creditors 3, | | 
2 Stat. 21 Jac. I. c. 19. 
3 Stat. 5 Geo. II. o. 30. 
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The bankrupt, upon this examination, 1s bound upon 
pain of death to make a full diſcovery of all his eſtate 
and effects, as well in expectancy as poſſeſſion, and how 
he has diſpoſed of the ſame; together with all books 
and writings relating thereto: and is to deliver up all 
in his own power to the commiſhoners ; (except the ne- 
ceſſary apparel of himſelf, his wife, and his children) 
or, in caſe he conceals or embezzles any effects to 
the amount of 20. or withholds any books or writ- 
_ Ings, with intent to defraud his creditors, he ſhall be 
guilty of felony without benefit of clergy; and his goods 
and eſtate ſhall be divided among his creditors*. And 
unleſs it ſhall appear, that his inability to pay his debts 
aroſe from ſome caſual loſs, he may, upon conviction 
by indictment of ſuch groſs miſconduct and negli- 

gence, be ſet upon the pillory for two hours, and have 
one of his ears nailed to che ſame and cut off“. 

After the time allowed to the bankrupt for ſuch diſco- 
very 13 expired, any other perſon voluntarily diſcovering 

any part ef his eſtate, before unknown to the aſſignees, 
| ſhall be entitled to five per cent. out of the effects ſo diſco- 
vered, and ſuch farther reward as the aſſignees and com- 
miſſioners ſhall think proper. And any truſtee wiltuily 
concealing the eſtate of any bankrupt, after the expirati-' 
on of the two and forty days, ſhall forfeit 100/. and dou- 
ble the value cf the eſtate concealed, to the creditors®. 
Hicherto exery thing is in favour of the creditors; and 
the law ſeems to be pretty rigid and ſevere againſt the 
bankrupt; but in caſe he proves honeſt, it makes him 
full ameads for all this rigor and ſeverity. For if the 
__ bankrupt hath made an ingenuous diſcovery, (of the 
truth and ſuſſiciency of which there remains no reaſon 
to doubt) and hath conformed in all pointsto the directi- 
ons of the law; and if, in conſequence thercof, the credi- 
tors, or four parts in five — them in number and 
value, (but none of them creditors for leſs than 200.) 
will ſign a certificate to that purport; the commiſ- 
fioners are then to authenticate ſuch certificate under 

4 Sta*. 5 Geo. II. c. 30. By effects of a bankrupt, or ſet up 
the laws of Naples all fraudulent a pretended debt to defraud his 
bankrupts, pa ticularly ſuch as do cred.tors. (Mod. Un. Hitt. 
not ſurrencer themſelves within xxviii. 320.) | 
four days, are \puniſhed with +5 Stat. 21 Jac. I. c. 19. 
deaths ao all who conceal the © State 5 Geo, II. c. 30. 
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their hands and ſeals, and to tranſmit it to the lord 
chancellor: and he, or two of the judges whom he: 
ſhall appoint, on oath made by the bankrupt that 
ſuch certificate was obtained without fraud, may al- 
low the ſame; or diſallow it, upon cauſe ſhewn by 
any of the creditors of the bankrupt “. | ES. 
If no caufe be ſhewn to the contrary, the certificate 
15 allowed of courſe; and then the bankrupt is entitled. 
to a decent and reaſonable allowance out of his ef- 
fects, for his future ſupport and maintenance, and to 
ut him in a way of honeſt induſtry. This allowance 
is alſo in proportion to his former good behaviour, in 
the early diſcovery of the decline of his affairs, and 
thereby giving his creditors a larger dividend. For, 
if his effects will not pay one half of his debts, or 
ten ſhillings in the pound, he is left to the-diſcretion 
of the commiſſioners and aſſignees, to have a compe- 
tent ſum allowed him, not exceeding three per cent; 
but if they pay ten ſhillings in the pound, he is to be 
allowed five per cent; if twelve ſhillings and fix-pence, 
then ſeven and a half per cent; and if fifteen ſhillings 
in the pound, then the baukrupt ſhall be allowed ten 
per cent; provided, that ſuch allowance do not in the 
- firſt caſe exceed 20p/. in the ſecond 250. and in the 
third zool. 3. | | 8 
Beſides this allowance, he has alſo an indemnity 
ee, him, of being free and diſcharged for ever 
rom all debts owing by him at the time — became a 
bankrupt; even though judgment ſhall have been ob- 
tained againſt him, and he lies in priſon upon execu- 
tion for ſuch debts; and, for that among other pur- 
poſes, all proceedings on commiſſions of bankrupt are, 
on petition, to be entered of record, as a perpetual bar 
againſt actions to be commenced on this account: 


though, in general, the production of the certificate 


a7 


7 Stat. 5 Geo. II. c. 30. 
8 Jbid. By the Roman law of 
ceſſion, if the debtor acquired 
any contiderable property ſubſe- 
quent to the giving up of his all, 
it was liable to the demands of 
his creditors Ef. 42. 3, 4.) But 
this did not extend to ſuch al- 


lowancy as was left io him on 


(Jia, l, 6.) F | 


the ſcore of compaſſion for the 
maintenance of h:mfelf and fa- 
mily. Si quid miſericordiae tauſa 
ei fucrit relict um, puta mexſtruum 
vel annuum, alimentorum nomine; 
non oportet propter hoc bona cjus 

iterato venundari: nec enim frau- 
dandus eft alimentis cottidianis. 
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properly allowed ſhall be ſufficient evidence of all 
previous proceedings. Thus the bankrupt becomes 
a clear man again; and, by the aſſiſtance of his al- 
lowance and his own induſtry, may become a uſeful 
member of the commonwealth : which 1s the rather to 
be expected, as he cannot be entitled to theſe benefits, 
unleſs his failures have been owing to misfortunes, 
rather than to miſconduct and extravagance. | 
For no allowance or indemnity ſhall be given to a 
bankrupt, unleſs his certificate be ſigned and allowed, 
as before - mentioned; and alſo, if any creditor pro- 
duces a fictitious debt, and the bankrupt does not 
make diſcovery of it, but ſuffers the fair creditors to be 
impoſed upon, he loſes all title to theſe advantages 2. 
Neither can he claim them, if he has given with any 
of his children above 100/. for a marriage portion, 
unleſs he had at that time ſufficient left to pay all hts 
debts; or if he has loſt at. any one time 5. or in the 
whole 1ool. within a twelvemonth before he became 
bankrupt, by any manner of gaming or wagering 
whatioever; or, within the ſame time has loit to the 
value of 100“. by ſtockjobbing. Alſo to prevent the 
too common practice of frequent. and fraudulent or 
careleſs breaking, a mark is ſet. upon ſuch as have 
been. once cleared by a commiſhon of bankrupt, or 
have compounded with their creditors, or have 
been delivered by an act of inſolvency : which is an 
' occaſional act, trequently paſſed by the legiſlature: 
whereby all perſons whatſoever, who are either in too 
low a way of dealing to become bankrupts, or not 
being in a mercantile ſtate of life are not included 
within the laws of bankruptcy, are diſcharged from 
all ſuits and impriſonment, upon delivering up all their 
eſtate and effects to their creditors upon oath, at the 
ſeſſions or aſſizes; in which caſe their perjury or fraud 
is uſually, as in caſe of bankrupts, puniſhed with 
death. Perſons who have been once cleared by any of 
theſe methods, and afterwards become bankrupts a- 
gain, unleſs they pay full fifteen ſhillings in the pound, 
are only thereby indemnified as to the confinement of 
their bodies; but any future eſtate they ſhall acquire 


9 Stat. 5 Geo, II. c. 300 © Stat. 24 Geo, II. c. 57+ | 
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remains liable to their creditors, excepting their ne- 

ceſſary apparel, houſehold goods, and the tools and 

implements of their trades *. . 175 # 
Thus much for the proceedings on a commiſſion of 
bankrupt, fo far as they affect the bankrupt himſelf 
_ perſonally. Let us next conſider, ts | 

4. How ſuch proceedings affect or transfer the e/- 
tate and property of the bankrupt. The method 
whereby a real eſtate, in lands, tenements, and heredi- 
taments, may be transferred by bankruptcy, was 
thewn under it's proper head in a former chapter *. 
At preſent therefore we are only to conſider the trans- 
fer of things perſonal by this operation of law. 

By virtue of the ſtatutes before- mentioned? all the 
perſonal eſtate and effects of the bankrupt are conſi- 
dered as veſted, by the act of bankruptcy, in the fu- 
ture aſſignees of his commiſſioners, whether they be 
goods in actual pgſeſſion, or debts, contracts, and other 
choſes in action; and the commiſſioners by their war- 
rant may cauſe any houſe or tenement of the bank- 
Tupt to be broke open, in order to enter upon and 


ſeeiſe the ſame: And when the aſſignees are choſen or 


approved by the creditors, the commiſſioners are to 
aſſign every thing over to them; and the property of 


erery part of the eſtate is thereby as fully veſted in 


them, as it was in the bankrupt himſelf, and they 
have the ſame remedies to recover it?. | 
The property veſted in the aſſignees is the whole 
that the bankrupt had in himſelf, at the time he com- 
mitted the firſt act of bankruptcy, or that has been 
veſted in him ſince, before his debts are ſatisfied or 
agreed for. Therefore it is uſually ſaid, that once a 
bankrupt, and always a bankrupt : by which is meant, 
that a plain direct act of bankruptcy once committed 
cannot be purged, or explained away, by any ſubſe- 
quent conduct, as a dubious equivocal act may bes; 
but that, if a commiſſion is afterwards awarded, the 


commilſion and the property of the aſſignees ſhall 


1 Stet. 5 Geo. II. c. 30. I. c. 19. | 
2 page 289. «#8 4 12 Mod. 324. 
3 Siats 1 JC. I. c. 15. 21 Jac 5 Salk. 110. 
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have a relation, or reference, back to the firſt and 
original act of bankruptcy *®. Inſomuch that all 
tranſactions of the bankrupt are from that time abſo- 
lutely null and void, either with regard to the alien- 
ation of his property, or the receipt of his debts from 
ſuch as are privy to his bankruptcy; for they are no 
longer his property, or his debts, but thofe of the fu- 
ture aſſignees. And, if an execution be ſued out, but 
ot ſerved and executed on the bankrupt's effects till 
— the act of bankruptcy, it is void as againſt the 
aſſignees. But the king is not bound by this fictitious 
relation, nor is within the ſtatutes of bankrupts?; for 
if, after the act of bankruptcy committed and before 
the aſſignment of his eſſects, an extent iſſues for the 
debt of the crown, the goods are bound thereby. In 
France this doctrine of relation is carried to a very 
great length; for there every act of a merchant, for 
ten days precedent to the act of bankruptcy, is preſum- 
ed to be fraudulent, and is therefore void ?. But with 
us the law ſtands upon a more reaſonable footing : 
for, as theſe acts of bankruptcy may ſometimes be 4 
cret to all but a few, and it would be prejudicial to 
trade to carry this notion to it's utmoſt length, it is 
provided by ſtatute 19 Geo. II. c. 32. that no money 
paid by a bankrupt to a bona fids or real creditor, in 
2 courſe of trade, even after an act of bankruptcy - 
done, ſhall be liable to be refunded. Nor, by ſtatute 
1 Jac. I. c. 15. ſhall any debtor of a bankrupt, that 
pays him his debt, without knowing of his bankruptcy, 
be liable te account for it again. The intention of 
this relative power being only to reach fraudulent 
tranſactions, and not to- diſtreſs the fair trader. 
The aſſignees may purſue any legal method of re- 
covering this property fo. veſted in them, by their own 
authority; but cannot commence a ſuit in equity, nor 
compound any debts owing to the bankrupt, nor refer 
any matters to arbitration, without the conſent. of the 
creditors, or the major part of them in value, at a meet- 
ing to be held in purſuance of notice in the gazette ®. 


5 4 Burr. 32. bankr. 104. | 
7 1 Atk. 262. | 9 Sp. L. b. 29. c. 16. 


5 Viner, Abr. t. creditor and e Stat. 5 Geo. II. c. 30. 


—_ 
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When they have got in all the effects they can rea- 
ſonably hope for, and reduced them to ready money, 
the aſſignees muſt, after four and within twelve months 
after the commiſſion iſſued, give one and twenty days 


notice to the creditors of a meeting for a dividend or 


diſtribution; at which time they muſt produce their 


accounts, and verify them upon oath, if required. And 
then the commiſſioners ſhall dire& a dividend to be 
made, at ſo much in the pound, to all creditors who 
have before proved, or ſhall then prove, their debts. 
This dividend muſt be made equally, and in a ratable 
proportion, to all the creditors, according to the guan- 
tity of their debts; no regard being had to the guality of 
them. Mortgages indeed, for which the creditor has a 
real ſecurity in his own hands, are entirely ſafe ; for 
the commiſſion of bankrupt reaches only the equity 
of ra 7, So are alſo perſonal debts, where the 
creditor has a chatte! in his hands, as a pledge or pawn 
for the payment, or has taken the debtor's lands or 
goods in execution. And, upon the equity of the ſta- 
tute 8 Ann. c. 14. (which directs, that, * all exe- 
cutions of goods being on any premiſes demiſed to a 
tenant, one year's rent and no more ſhall, if due, be 


paid to the landlord) it hath alſo been held, that unden 
a commiſſion of bankrupt, which is in the nature of a 


ſtatute-execution, the landlord ſhall be allowed his ar- 
rears of rent to the ſame amount, in preference to o- 
ther creditors, even though he hath negledted to diſtrain (a), 
aubile the goods remained on the premiſes ; which he is 


otherwiſe entitled to do for his entire rent, be the 


guantum what it may. But, otherwiſe, judgments *- 


Finch Rep. 466. 2 1 Atk. 103, 104. 


| (a) But this was held to be a miſtake by lord chancellor Bathurſt, 
in ex parte Deviſme, 13th January 1776, where the general queſtion 


was, whether a landlord is intitled to have a year's rent paid him 


out of the effects of a bankrupt tenant, ſuch effects having been 
ſeized under the commiſſion and removed by the commiſſioners? 
| meſſenger from the demiſed premiſes, in reſpe& whereof the, rent 

was in arrear. The lord chancellor was clearly of opinion, upon 
the authority of two caſes in Atkyns's Reports, viz. ex parte But- 


ler, aſſignee of Richardſon, and ex parte Plummer, that the land- 


lord could only come in as a common creditor. That the paſſage in 
Mr. Juſtice Blackſtone's Commentaries (2 Black. 487.) was a miſ- 
take, He faid, if the legiſlature had intended to prefer the land- 
lord, they would have done ſo, as they do in the inſolvent debtors 
acts. (Vid. alſo Bradyl v. Ball, 3 Brown Cal, in Chanc. 427.) 


* 
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and recognizances, (both which are debts of record, 
and therefore at other times have a | an, and allo 
bonds and obligations by deed or ſpecial inftrument, 
which are called debts by ſpecialty, and are uſually 
the next in order) theſe are all put on a level with 
debts by mere ſimple contract, and all paid parti paſſus. 
Nay, ſo far is this matter carried, that by the expreſs 
| proviſion of the ftatutes*, debts not due at the time 
of the dividend made, as bonds or notes of hand pay- 
able at a future day certain, ſhall be proved and paid 
- equally with the reſt5, allowing a diſcount or draw- 
back in proportion. And inſurances, and obligati- 
ons upon bottomry or reſpondentia, bona fide made by 
the bankrupt,” though forfeited after the commiſſion 
is awarded, ſhall be looked upon in the ſame light as. 
debts contracted before any act of bankruptcy“. 8 
Wichin eighteen months after the commiſſion iſſued, 
a ſecond and final dividend ſhall be made, unleſs all 
the effects were exhauſted by the firſt?. And if any 
ſurplus remains, after ſelling his eſtates and paying 
every creditor his full debt, it ſhall be reſtored to the 
bankrupt ?. This is a caſe which ſometimes happens 
to men in trade, who involuntarily, or at leaſt unwa - 
rily commit acts of bankruptey, by abſconding and the 
like, while their effects are more than ſufficient to pay 
their creditors. And, if any ſuſpicious or malevolent 
creditor will take the advantage of ſuch acts, and ſue 
out a commiſſion, the bankrupt has no remedy, but 
muſt quietly ſubmit to the effects of his own impru- 
dence; except that, upon ſatisfaftion made to all the 
creditors, the commiſſion may be ſuperſeded 9. This 
caſe may alſo happen, when a knave 1s defirous of de- 
frauding his creditors, and is compelled by a commif- 
fion to do them that juſtice, which otherwiſe he want- 
ed to evade. And therefore, though the uſual rule 
is, that all intereſt on debts carrying intereſt ſhall 
ceaſe from the time of iſſuing the commiſſion, yet, in 
caſe of a ſurplus left after payment of every debt, 
ſuch intereſt ſhall again revive, and be chargeable on 
the bankrupt “, or his repreſentatives. „ 
3 Stat. 21 Jac. c. 19. 7 Stat. 5 Geo. II. c. 30. 
4 Stat. 7 Geo. I. c. 31. 8 Stat. 13 Eliz. c. 7. 
= Lord Raym. 1549. Stra. 1211, 9 2 Ch. Cas. 144. 
| © Stat. 19 Geo, II. c. 33. © 1 Atk. 244. 


an. Fae. -. 


CHAPTER THE THIRTY-SECOND,. 


os TITLE By TESTAMENT, 
any ADMINISTRATION. 


| Turk yet remains to be examined, in the pre- 
ſent chapter, two other methods of acquiring perſonal 
eſtates, viz. by teſlament and adminiſtration. And theſe 
I propoſe to conſider in one and the ſame view; they 
being in their nature ſo connected and blended toge- 
ther, as makes it impoſſible to treat them diin&tly, 
without manifeſt tautology and repetition. - ND 
XI, XII. In the purſuit then of this joint ſubject, 
1 ſhall, firſt, inquire into the original and autiquity 
of teſtaments and adminiſtrations; ſhall, ſecondly, 
ſhew who is capable of making a laſt will and teſta- 
ment; ſhall, thirdly, conſider the nature of a teſta- 
ment and it's incidents; ſhall, fourthly, ſhew what 
an executor and adminiſtrator are, and how they are 
to be appointed; and, laſtly, ſhall felet ſome 


few of the general heads of the office and duty of _ 


executors and adminiſtrators. | | 
Firſt, as to the original of teſtaments and admini- 
ſtrations. We have more than once obſerved, that 
when property came to be veſted in individuals by the 
| 5 75 of occupancy, it became neceſſary for the peace 
of ſociety, that this occupancy ſhould be continued, 
not only in the preſent poſſeſſor, but in thoſe perſons 
to whom he ſhould think proper to transfer it; which 
introduced the doctrine and practice of alienations, 


- 
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fis, and contracts. But theſe precautions would be very 
| and imperfeR, if they were confined to the life only 
of the occupier; for then upon his. death all his goods 
would again become common, and create an * 
variety of ſtrife and confuſion. The law of very 
many ſocieties has therefore given to the proprietor a 
right of continuing his property after his death, in 
fuch perſons as he ſhall name; and, in defect of ſuch 
appointment or nomination, or where no nomination 
is permitted, the law of every ſociety has directed the 
s to be veſted in certain particular individuals, 
excluſive of all other perſons *. The former method 
of acquiring perſonal property, according to the ex- 
preſs directions of the deceaſed, we call a telament : 
the latter, which 1s alſo according to the will of the 
deceaſed, not expreſſed indeed but preſumed by the 
law*, we call in England an adminiftration ; being 
the ſame which the civil lawyers term a ſucceflion ab 
inteſlato, and which anſwers to the deſcent or inhe- 
ritance of real eſtates. Ys | 
Teſtaments are of very high antiquity. We find 
them in uſe among the antient Hebrews; though I 
hardly think the example uſually given 3, of Abra- 
ham's complaining * that, unleſs he ae ſome children 
of his body, his 13 Eliezer of Damaſcus would 
be his heir, is quite concluſive to ſhew that he had 
made him ſo by will. And indeed a learned writer? 
has adduced this very paſſage to prove, that in the 
artriarchal age, on failure of children or kindred, the 
ervants born under their maſter's roof ſucceeded to the 
inheritance as heirs at law“. But, (to omit what Eu- 
ſebius and others have related of Noah's teſtament, 
made in æoriting and witneſſed under his ſcal, whereby 
he diſpoſed of the whole world?) I apprehend that a 
much more authentic inſtance of the early uſe of teſ- 
taments may be found in the ſacred writingss, wherein 


Jacob bequeaths to his ſon Joſeph a portion of his in- 
1 Puff. L. of N. b. 4. c. 10. 5 Taylor's elem: civ. law. 517. 


NCA. m . ö 
3 Barbeyr. Puff. 4. 10. 4. 7 Selden. de fucc. Ebr. c. 24. 
Godolph. Orph. Leg. 1. 1, Sen. c. 48. 


+ Gen. c. 15. 
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heritance double to that of his brethren : which will we 
find carried into execution many hundred years after- 


wards, when the poſterity of Joſeph were divided into 


two diſtin tribes, thoſe of Ephraim and Manaſſch, 
and had two ſeveral inheritances aſſigned them; 
whereas the deſcendants of each of the other patri- 


archs formed only one fiagle tribe, and had only one 


lot of inheritance. Solon was the firlt legiſlator that 
introduced wills into Athens“; but in many other 


parts of Greece they were totally diſcountenanced ?. 
In Rome they were unknown, till the laws of the 


twelve tables were compiled, which firſt gave the right 
of bequeathing * : and, among the northern nations, 
particularly among the Germans“, teſtaments were not 
received into uſe. And this variety may ſerve to evince, 
that the right of making wills, and diſpoſing of pro- 
perty after death, is merely a creature of the civil 
ſtate ; which has permitted it in ſome countries, and 
denied it in others: and, even where it is permitted by 


law, it is ſubjected to different formalities and reſtric- 


tions in almoſt every nation under heaven !. 


With us in England this power of bequeathing is 


co-eval with the firſt rudiments of the law : for we 


have no traces or memorials of any time when it did 
not exiſt. Mention is made of inteſtacy, in the old 
law before the conqueſt, as being merely accidental; 


and the diſtribution of the inteſtate's eſtate, after pay- 
ment of the lord's heriot, is then directed to go ac- 
cording to the eftabliſhe@ law. Sive quis incuria, 
« frve morte repentina, fuerit inteſlatus mortuus, dominus 
* tamen nullam rerum ſuarum partem (praeter eam quae 
jure debetur Hereoti nomine) ſibi aſſumito. Verum poſ- 
% ſeffrones uxori, liberis, et cognalione proximts, pro ſuo 
* cuique jure, diſtribuantur;. But we are not to ima- 


gine, that this power of bequeathing extended origi- 


nally to all a man's perſonal eſtate. Oa the contrary, 
Glanvil will inform us“, that by the common law, as 


9 Plutarch. in vita Slon. 4 Sp. L. b. 27. c. 1. Vinnius 
Pott. Antiq l. 4. c. 15. in Inſt. I. 2. tit. 10. 

3 Inf. 2. 22. 1. 5 LL. Canut. c. 68. 

2 Tacit. de mor. Germ. 22. J. 2. c. 5. 


3 See pag. 13. 
| Uu 2 
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it ſtood in the reign of Henry the ſecond, a man's 
goods were to be divided into three equal parts: of 
which one went to his heirs or es, e 
another to his wife, and the third was at his own dil- 
poſal: or, if he died without a wife, he might then diſ- 
poſe of one moiety, and the other went to his children; 
and fo e converſo, if he had no children the wife was 
entitled to one moiety, and he might bequeath the 
other: but, if he died without either wife or iſſue, 
the whole was at his own diſpoſal?. The ſhares of 
the wife and children were called their reaſonable 
parts; and the writ de rationabili parte bonorum was 
given to recover them *. | . | | 
This continued to be the law of the land at the time 
of magna carta, which provides, that the king's debts 
ſhall firſt of all be levied, and then the reſidue of the 
s ſhall goto the executor to perform the will of 

the deceaſed: and, if nothing be owing to the crown, 
omnia catalla cedant defun@o ; ſalvit uxort igſius et pueris 
% ſuts rationabilibus partibus ſuisꝰ . In the reign of king 
Edward the third this right of the wife and children 
was ſtill held to be the univerſal or common lawꝰ; 
though frequently pleaded as the local cuſtom of 
Berks, Devon, . other counties * : and fir Henry 
Finch lays it down expreſs!y *, in the reign of Charles 
the firſt, to be the general law of the land. But this 
law is at preſent altered by imperceptible degrees, and 
the deceaſed may now by will bequeath the whole of 
his goods and chattels; though we cannot trace out 
when firſt this alteration began. Indeed fir Edward 
Coke3 is of opinion, that this never was the general 


7 Bratton. J. 2. c. 26. Flet. worth 200,000 marks, without 
42. e. 67. i | iſſue had between them; and 
2 F. N. B. aa. thereupon ſne claimed the moie- 

9 9 Hen. III. ty. Some exceptions were taken 


© A widow brought an action 
of detinue againſt her huſband's 
EXECUtOTrS, guod cum per conſuetu- 
dinem totius regni Angliae hafte- 


nus uſitatam et approbatam, ux- 


ores debent et ſolent a tempore, Fc. 
' abere ſuam rationabilem partem 
. benorum maritorum ſuorum ita 
widelicet, quod fi nullos habuerint 
liberos, tunc medietatem ; et, fi 


habuerint, tunc teriiam fartem, 


Se; and that her huſband died 


to the pleadings, and the fact 
of the huſband's dying with- 


out itſue was denied; but the 


rule of law, as ſtated in the writ, 
ſeems to have been univerſally 
allowed. M. 30 Ed. III. 25.) 
And a ſimilar caſe occurs in H. 
17 Edw. III. 9. 

d Reg. Brev. 142. Co. Litt. 


E 
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law, but only obtained in particular places by ſpecial 
cuſtom: and to eſtabliſh that doctrine, he relies on 
a paſſage in Bracton, which, in truth, when compared 
with the context, makes directly againſt his opinion. 
For Bracton“ lays down the doctrine of the reaſon- 
able part to be the common law; but mentions that 
as a particular exception, which fir Edward Coke has 
haſtily cited for the general rule. And Glanvil, magna 


carta, Fleta, the year-books, Fitzherbert, and Finch, 


do all agree with Bracton, that this right to the pars 
rationabilis was by the common law: which alſo conti- 


nues to this day to be the general law of our ſiſter 


kingdom of Scotland. To which we may add, that, 


whatever may have been the cuſtom of later years in 


many parts of the kingdom, or however it was intro- 


duced 1n derogation of the old common law, the anti- 
ent method continued in uſe in the province of York, 


the principality of Wales, and in the city of London, 


till very modern times: when, in order to favour the 
power of bequeathing, and to reduce the whole king- 


dom to the ſame ſtandard, three ſtatutes have been 


provided; the one 4 & 5, W. & M. c. 2. explained by 
2 and 3 Ann. c. 5. for the province of Vork; another 


7 & 8 W. III. c. 38. for Wales; anda third, 11 Geo. 


I. c. 18. for London: whereby it is enacted, that per- 
ſons within thoſe diſtricts, and liable to thoſe cuſtoms, 
may (if they think proper) diſpoſe of all their perſo- 
nal eſtates by will; and the claims of the widow, 


children, and other relations, to the contrary, are to- 


tally barred. Thus is the old common law ncw ut- 
teriy aboliſhed throughout all the kingdom of Eng- 
land, and a man may deviſe the whole of his chattels 
as freely, as he formerly could his third part or moiety. 
In diſpoſing of which he was bound by the cuſtom of 
many places (as was ſtated in a former chapter“) to 
remember his lord and the church, by leaving them his 
two beſt chattels, which was tne original of heriots 
and mortuaries; and afterwards he was left at his own 
liberty, to bequeath the remainder as he pleaſed. 


4 | 2. c. 26. . 2. | s pay. 430. 
5 Dalrymp. of feud. property. 145. | 
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In caſe a perſon made no diſpoſition of ſuch of his 
s as were teſtable, whether that were only part or 
e whole of them, he was, and is, ſaid to die inteſ- 
tate; and in ſuch caſes it is ſaid, that by the old law 
the king was entitled to ſeiſe upon his goods, as the 
ens patriae, and general truſtee of the kingdom“. 
This prerogative the king continued to exerciſe for 
ſome time by his own miniſters of juſtice; and pro- 
bably in the county court, where matters of all kinds 
were determined: and it was granted as a franchile to 
many lards of manors, and others, who have to this 
day a preſcriptive right to grant adminiſtration to their 
inteſtate tenants and ſuitors, in their own courts baron 
and other courts, or to have their wills there proved, 
ia caſe they made any diſpoſition *. Afterwards the 
crown, in favour of the church, inveſted the prelates 
with this branch of the prerogative; which was done, 
ſaith Perkins“, becauſe it was intended by the law, 
that ſpiritual men are of better conſcience than lay- 
men, and that they had more knowledge what things 
© would conduce to the benefit of the ſoul of the deceaſ- 
ed. The goods therefore of inteſtates were given to 
the ordinary by the crown; and he might ſeiſe them, 
and keep them without waſting, and alſo might give, 
aliene, or fell them at his will, and diſpoſe of the 
money in pios vſus 2 and, if he did otherwiſe, he broke 
the confidence which the law repoſed in him®. 80 
that properly the whole intereſt and power which 
were granted to the ordinary, were only thoſe of being 
the king's almoner within his dioceſe; in truſt to dif” 
tribute the inteſtate's goods in charity to the poor, or 
in ſuch ſuperſtitious as as the miſtaken zeal of the 
times had denominated pious*. And, as he had thus 
the diſpofition of inteitates' effects, the probate of 
wills oF courſe followed: for it was e juſt and 
natural, that the will of the deceaſed ſhould be prov- 
ed to the ſatisfaction of the prelate, whoſe right of 
diſtributing his chattels for the good of his ſoul was 


effectually ſuperſeded thereby. 
© Finch, Law. 1737 174. 
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The goods of the inteſtate being thus veſted in the SY 


ordinary upon the moſt ſolemn and conſcientioustruſt, 
the reverend prelates were therefore not accountable 
to any, but to God and themſelves, for their conduct“. 
But even in Fleta's time it was complained s, gu 
« ordinarii, hujuſmodi bona nomine ecclefiae occupantes, 
« nullam vel ſaltem indebitam faciunt diſtributionem.” And 
to what a length of iniquity this abuſe was carried, 
moſt evidently appears from a gloſs of pope Innocent 
IV, written — the year 1250; wherein he lays 
it down for eſtabliſhed canon law, that *©* in Britan- 
nia tertia pars bonorum decedentium ab inteftato in opus 
« ecclefiae et pauperum diſpenſanda e. Thus the popiſh 
clergy took to themſelves5 (under the name of the 
church and poor) the whole reſidue of the deceaſed's 
eſtate, after the partes rationabiles, or two thirds, of 
the wife and children were deducted; without paying 
even his lawful debts, or other charges thereon. For 
which reaſon it was enacted by the | rs of Weſtm. 
2.“ that the ordinary ſhall be bound to pay the debts 
of the inteſtate ſo far as his goods will extend, in the 
ſame manner that executors were bound in caſe the 
deceaſed had left a will: a uſe more truly pious, than 
any requiem, or maſs for his ſou]. This was the firſt 
check given to that exorbitant power, which the law 
had entruſted with ordinaries. But, though they were 
now made liable to the creditors of the inteſtate for 
their juſt and lawful demands: yet the refiduum, after 
payment of debts, remained ſtill in their hands, to be 
applied to whatever purpoſes the conſcience of the 
ordinary ſhould approve. The flagrant abuſes of 
which power occafioned the legiſlature again to inter- 
poſe, in order to prevent the ordinaries from keeping 
any longer the adminiſtration in their own hands, or 
thoſe of their immediate dependants: and therefore 


2 Plowd. 277. Richmond in Yorkſhire, this 
3 J. 2. c. 57. & 10. proportion was ſettled by a pa- 
4 in Decretal. I. 5. t. 3. c. 42. pal bulle, A. D. 12 54. ( Regiſt. 
5 The proportion given to the |, honoris de Richm. 101.) and was 
prieſt, and to other pious uſes, obſerved till aboliſhed by the 
was different in different coun- ſtatute 26 Hen. VIII. c. 13. 
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the ſtatute 31 Edw. III. c. 11. provides, that, in caſe 
of inteſtacy, the ordinary ſhail depute the neareſt and 
moſt lawful friends of the deceaſed to adminiſter his 
goods; which adminiſtrators are put upon the ſame 
tooting, with regard to ſuits and to accounting, as ex- 
ecutors appointed by will. This is the original 
of adminiſtrators, as they at preſent ſtand ; who are 
only the officers of the ordinary, appointed by him 
in purſuance of this ſtatute, which ſingles out the next 
and moſt lawful friend of the inteſtate; who is inter- 
| Preted? to be the next of ood that is under no legal 
dif. bilitzes. The ſtatute 21 Hen. VIII. c. 5. enlarges 
a little more the power of the ecclefiaſtical judge; 
and permits him to grant adminiſtration either to the 
widow, er the next of kin, or to both of them, at 
his own diſcretion: and where two or more perions 
are in the ſame degree of kindred, gives the ordinary 
his election to accept whichever he pleaſes. 

Upon this footing ſtands the general law of admi- 
niftrations at this day. I ſhall, in the farther progreſs 
of this chapter, mention a few more particulars, with 
regard to who may, and who may not, be admini- 
ſtrator; and what he is bound to do when he has 
taken this charge upon him: what has been hitherto 
remarked only ſerving to ſhew the original and pra- 
dual progreſs of teftaments and adminiftrations; in 
what manner the latter was firſt of all veſted in the 
biſhops by the royal indulgence; and how it was at- 
terwards, by authority of arliament, taken from 
them in effect, by obliging — to commit all their 
power to particular perfons nominated expreſsly by 
che law. | 3, 

J proceed now, ſecondly, to inquire who may, or 
may not, make a teſtament; or what perſons are ab- 
ſolutely obliged by law to die inteſtate. And this law 5 
is entirely prohibitory; for, regularly, every perſon 
hath full power and liberty to make a will, chat is not 
under ſome ſpecial prohibition by law or cuſtom: 

which prohibitions are principally upon three ac- 


7 gRep. . ® Godolph. Orph. Leg 5. 16 7. 
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counts; for want of ſufficient diſcretion; for want of 
ſufficient liberty and free will; and on account of 
their criminal conduct. 

1. In the firſt ſpecies are to be reckoned infants, 
under the age of fourteen if males, and twelve if fe- 
males; which is the rule of the civil law?. For, 
though ſome of our common lawyers have held that 
an infant. of any age (even four years old) might 
make a teſtamentꝰ, and others have denied that under 
eighteen he is capable *, yet as the eccleſiaſtical court 
is the judge of every teſtator's capacity, this caſe muſt 
de governed by the rules of the ecclefiaſtical law. So 

that no objection can be admitted to the will of an in- 
fant of fourteen, merely for want of age: but, if the 
teſtator was not of ſufficient diſcretion, whether at 
the age of fourteen or four and twenty, that will over- 
throw his teftament. Madmen, or otherwiſe non com- 
poter, 1diots or natural fools, perſons grown childiſh 
by reaſon of old age or diſtemper, ſuch as have their 
ſenſes beſotted with drunkenneſs—all theſe are inca- 
pable, by reaſon of mental diſability, to make any 
will ſo lon as ſuch diſability laſts. To this claſs alſo 
may be referred ſuch perſons as are born deaf, blind, 
and dumb; who, as they have always wanted the 
common inlets of underſtanding, are incapable of 
having animum teflandi, and their teſtaments are there» 
fcre void. | 

2. Such perſons, as are inteſtable for want of liber- 
ty or freedom of will, are by the civil law of various 
kinds; as priſoners, captives, and the like *. But the 

law of England does not make ſuch perſons abſolutely 
inteſtable; but only leaves it to the diſcretion of the 
court to judge, upon the conſideration of their parti- 
cular circumſtances of dureſs, whether or no ſuch per- 
ſons could be ſuppoſed to have /iberum animum teſtandi. 

And, with regard to feme-coverts, our law differs ſtill 
more — ts the civil. Among the Romans 
there was no diſtinction; a married woman was as ca- 


pable of bequeathing as a feme-ſole 3. But with us a + 
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married woman is not only utterly incapable of devi— 
fing /ands, being. excepted out of the ſtatute of wills, 
24 & 35 Hen. VIII. c. 5. but alſo ſhe is incapable of 
making a teſtament of chatteſs, without the licence of 
her huſband. For all her perſonal chattels are abſo- 
lutely bis; and he may diſpoſe of her chattels real, or 
{hall have them to himſelf if he ſurvives her: it would 
be therefore extremely inconſiſtent, to give her a pow- 
er of defeating that proviſion of the Jaw, by bequeath- 
ing thoſe chattels to another“. Yet by her huſband's 
licence ſhe may make a teftament*; and the huſband, 
upon marriage, frequently covenants with her friends 
to allow her that licence: but ſuch licence is more 
properly his aſſent; for, unleſs it be given to the par- 
ticular will in queſtion, it will not be a complete tel- 

tament, even though the huſband beforehand hath given 
her permiſſion to make a will. Yet it ſhall be ſuffi - 
cient to repel. the huſband from his general right of 
adminiſtering his wife's effects; and adminiſtration 
ſhall be granted to her appointee, with ſuch teftamen- 
tary paper annexed”, So that in reality the woman 
makes no will at all, but only ſomething like a wills; 
— in the nature of an appointment, the exe- 
cution of which the huſband by his bond, agreement, 
or covenant, is bound to allow. A diſtinction ſimilar 
to which we meet with in the civil law. For, though 
a ſon who was in poteſtate parentis could not by any 
means make a formal and legal teſtament, even though 
his father permitted it“, yet he might, with the like 
permiſſion of his father, make what was called a dona- 
tio mortis cauſa *. The queen conſort is an exception 
to this general rule, for ſhe may diſpoſe of her chat- 
tels by will, without the conſent of her lord“: and 
any feme-cover: may make her will of goods, which 
are in her poſſeſſion in auter droit, as executrix, or ad- 
miniftratrix; for theſe can never be the property of 
the huſband * : and, if ſhe has any pinmoney or ſepa- 
rate maintenance, it is {aid ſhe may diſpoſe of her fav- 


4 4Rep. r.. 8 Cro. Car. 376. 1 Mod. 211. 
Pr & St. d. 1. c. 7. . | 
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ings thereout by teſtament, without the controul of 
her huſband 3. But, if a feme-ſfole makes her will, 
and afterwards marries, ſuch ſubſequent marriage is 
eſteemed a revocation in law, and entirely vacates the 
will“. | | 

3. Perſons incapable of making teſtaments, on ac- 
count of their criminal conduct, are in the firſt place 
all traitors and felons, from the time of conviction ; 
for then their goods and chattels are no longer at their 
own diſpoſal, but forfeited to the king. Neither can a 
felo de ſe make a will of goods and chattels, for they 
are forfeited by the act and manner of his death; but 
he may make a deviſe of his lands, for they are not 
ſubjected to any forfeiture5. Outlaws alſo, though it 
be but for debt, are incapable of making a will, fo 
long as the outlawry ſubſiſts, for their goods and chat- 
tels are forfeited during that time“. As for perſons 
guilty of other crimes, ſhort of felony, who are by the 
civillaw precluded from making teſtaments, (as uſurers, 
libellers, and others of a worle ſtamp) by the common 
law their teitaments may be good”. And 1n general 
the rule is, and has been ſo at leaft ever ſince Glanvil's 
time s, quod libera fit cujuſcunque ultima vyluntas. | 

Let us next, thirdly, confider what this laſt will and 
teſtament is, which almoſt every one is thus at liberty 
to make; or, what are the nature and incidents of a 
teſtament. Teſtaments both Juſtiaian ? and fir Edward 
Coke agree to be ſo called, becauſe they are teſtatio 
mentis an etymon, which ſeems to ſavour too much 
of the conceit; it being plainly a ſubſtantive derived 
from the verb zeftari, in like manner as juramentum, 
incrementum, and others, from other verbs. The defi- 
nition of che old Roman lawyers is much better than 
their etymology; ** voluntatis noftrad juſta ſen:entia de eo, 
* guod quis pſt mortem ſuam fiert velit * : which may 
be thus rendered into Englith, * the legal declaration 
of a man's intentions, which he wills to be per- 
formed after his death.” Ir is called ſententia to denote 
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the circumſpection and prudence with which it is ſup. 
poſed to be made: it is wvoluntatis ngſtrae ſententia, be- 
cauſe it's efficacy depends on it's declaring the teſta- 
tor's intention, whence in England it is emphatically 
ſtiled his will it is jufta ſententia; that is, drawn, at- 
teſted, and publiſhed with all due ſolemnities and 
forms of law: it is de eo, quod quit poſt mortem ſuam 
feeri velit, becauſe a teſtameut is of no force till after 
the death of the teſtator. | | N 
Theſe teſtaments are divided into two ſorts; written, 
and verbal or nuncupative ; of which the former is com- 
mitted to writing, the latter depends merely upon oral 
evidence, being declared by the teſtator in extremis be- 
fore a ſufficient number of witneſſes, and afterwards 
reduced to * A codictl, codicillus, a little book 
or writing, is a ſupplement to a will; or an addition 
made by . teſtator, and annexed to, and to be taken 
as part of, a teſtament: being for it's explanation, or al- 
teration, or to make ſome addition to, or elſe ſome ſub- 
traction from, the former diſpoſitions of the teſtator *, 
This may alto be either written or nuncupative. 
But, as nuncupative wills and codicils, (which were 
formerly more in uſe than at preſent, when the art of 
writing is become more univerſal) are liable to great 
impoſitions and may occaſion many perjuries, the ſta- 
tute of frauds, 29 Car. II. c. 3. hath laid them under 
many reſtrictions; except when made by mariners at 
ſea, and ſoldiers in actual ſervice. As to all other 
perſons, it enacts; 1. That no written will ſhall be 
revoked or altered by a ſubſequent nuncupative one, 
except the ſame be in the lifetime of the teſtator re- 
duced to writing, and read over to him, and approved; 
and unleſs the — be proved to have been ſo done 
by che oaths of three witneſſes at the leaſt; who, by 
ſtatute 4 & 5 Ann. c. 16. muſt be ſuch as are admiſ- 
fible upon trials at common law. 2. That no nuncu- 
pative will ſhall in any wiſe be good, where the eſtate 
bequeathed exceeds 307; unleſs proved by three ſuch 
witneſſes, preſent at the making thereof, (the Roman 
law requiring ſeven 3) and unleis they or ſome of them 
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were ſpecially required to bear witneſs thereto by the 
teſtator himſelf; and unleſs it was made in his laſt 
fickneſs, in his own habitation or dwelling-houſe, or 
where he had been previouſly reſident ten days at the 
leaſt, except he be ſurprized with ſickneſs on a jour- 
ney, or from home, and dies without returning to his 
dwelling. 3. That no nuncupative will ſhall be pom : 
ed by the witneſſes after fix months from the ma 
unleſs it were put in writing within fix days. Nor 
ſhall it be proved till fourteen days after the death of 
the teſtator, nor till proceſs hath firſt iſſued to call in the 
widow, or next of kin, to conteſt it, if they think pro- 
per. Thus hath the legiſlature provided againſt any 
trauds in ſetting up e t wills, by ſo numerous 
a train of requiſites, that the thing itſelf has fallen into 
diſuſe; and is hardly ever heard of, but in the only in- 
ſtance where favour ought to be ſhewn to it, when the 


_ . 2eftator is ſurprized by ſudden and violent fickneſs. 


The teſtamentary words muſt be ſpoken with an 
intent to bequeath, not any looſe idle diſcourſe in his 
illneſs; for he muſt require the byſtanders to bear wit- 
neſs of ſuch his intention: the will muſt be made at 
home, or among his family or friends, unleſs by un- 
avoidable accident; to prevent impoſition from ſtran- 
gers: it muſt be in his 4% ficknels; for, if he reco- 
vers, he may alter his diſpoſitions, and has time to 
make a written will : it muſt not be proved at too long 
a diſtance from the teſtator's death, leſt the words 
ſhould eſcape the memory of the witneſſes; nor yet too 
haſtily and without notice, leſt the family of the tet- 
tator ſhould be put to inconvenience, or ſurprized. _ 
As to written wills, they need not any witneſs of 
their publication. I ſpeak not here of deviſes of lands, 
which are quite of a different nature; being convey- 
ances by ſtatute, unknown to the feodal or common 
law, and not under the ſame juriſdiction as perſonal 
teſtaments. But a teſtament of chattels, written in the 
teſtator's owa hand, though ut has neither his name 
nor ſeal to it, nor witneſſes preſent at it's publication, 
is good; provided ſufficient proof can be had that it is 
his hand-writing !. And though written in another 
+ Godolph. p. 1. c. 21. Gilb. Rep. 266, | 
Vol. II. | X 
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man's hand, and never ſigned by the teſtator, yet if 
proved to be according to his inſtructions and approved 
0 him, it hach been held a good teſtament of the per- 
ſonal eſtates. Vet it is the ſafer and more prudent way, 
and leaves leſs in the breaſt of the eccleſiaſtical judge, 
if it be ſigned or ſealed by the teſtator, and publiſhed 
in the preſence of witneſſes: which laſt was always re- 
quired in the time of Bracton ©; or, rather, he in this 
reſpect has implicitly copied the rule of the civil law. 
o teſtament is of any effect till after the death of 
the teſtator. Nam omne teflamentum morte conſumma- 
tum eff : et voluntas teflatoris ęſt ambulatoria uſque ad 
mortem. And therefore, if there be many teſta- 
ments, the laſt overthrows all the former“: but the 
republication of a former will revokes one of a later 
date, and eſtabliſhes the firſt again?. 

Hence it follows, that teſtaments may be avoided 
three ways: 1. If made by a perſon labouring under 
any of the incapacities before- mentioned: 2. By mak- 
ing another teſtament of a later date: and, 3. By can- 
celling or revoking it. For, though I make a laſt will 
and teſtament irrevocable in the ſtrongeſt words, yet I 
am at liberty to revoke it: becauſe my own act or 
words, cannot alter the diſpoſition of law, ſo as to 
make that irrevocable, which 1s in its own nature re- 
vocable . For this, ſaith lord Bacon“, would be for 
a man to deprive himſelf of that, which of all other 
things is moſt incident to human condition; and that is, 
alteration or repentance. It hath alſo been held, chat, 
without an expreſs revocation, if a man, who hath 
made his will, afterwards marries and hath a child, 
this is a preſumptive or implied revocation of his for- 
mer will, which he made in his ſtate of celibacy *. 
The Romans were alſo wont to ſet aſide teſtaments as 
| being inofficioſa, deficient in natural duty, if they dil- 
inherited or totally paſſed by (without aſſigning a 
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true and ſufficient reaſon 3) any of the children of the 
reftator *. But if the child had any legacy, though 
ever ſo ſmall, it was a proof that the teſtator had not 
loſt his memory or his reaſon, which otherwiſe the 
law preſumed ; but was then ſuppoſed to. have ated 
thus for ſome ſubſtantial cauſe: and in ſuch caſe no 
querela ino of teflamenti was allowed. Hence pro- 
bably has ariſen that groundleſs vulgar error, of the 
_ neceſſity of leaving the heir a ſhilling or ſome other 
expreſs legacy, in order to diſinherit him effeually : 
whereas the law of England makes no ſuch conſtrain- 
ed ſuppoſitions of forgetfulneſs or inſanity ; and there- 
fore, Nom the heir or next of kin be totally omit- 
ted, it admits no querela inofficiofi, to ſet aſide ſuch a 
teſtament. Te TOE. : 
We are next to conſider, fourthly, what is an exe- 
cutor, and what an adminiſtrator ; and how they are 
both to be appointed. Rt 9 
An executor is he to whom another man commits 
by will the execution of that his laſt will and teſta- 
ment. And all perſons are capable of being execu ; 
tors, that are capable of making wills, and many 
others beſides; as feme - coverts, and infants : nay, 
even infants unborn, or in ventre ſe mere, may be made 
executors . But no infant can act as ſuch till the age 
of ſeventeen years; till which time adminiſtration muſt 
be granted to ſome other, durante minore actate*®. In 
like manner as it may be granted durante abſentia, or 
| e lite; when the executor is out of the realm ?, 
or when a ſuit is commenced in the eccleſiaſtical court 
touching the validity of the will s. This appoint- 
ment of an executor is eſſential to the making of a 
will?: and it may be performed either by expreſs 
words, or ſuch as ſtrongly imply the ſame. But if 
the teſtator makes an incomplete will, without 
naming any executors, or if he names incapable per- 
ſongs, or if the executors named refuſed to ne in any 
of theſe caſes, the ordinary muſt grant adminiſtration 
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eum teflamento annexd © to ſome other perſon; and then 
the duty of the adminiſtrator, as alſo when he is con- 
ſtituted only durante minore actate, Ec. of another, is 
very little different from that of an executor. And 
this was law ſo early as the reign of Henry II; when 
Glanvil * informs us, that zeffamenti executores eſſe de- 
„bent ii, quos teflator ad hoc elegerit, et quibus curam 
'* ipfe commiſerit : fi vere teflator nullos ad hoc nomina- 


verit, pofſunt propingui et conſanguinei ipſius defun@i 
« ad id faciendum ſe ingerere.” | | 
But if the deceaſed died wholly inteſtate, without 
making either will or executors, then general letters 
of adminiſtration muſt be granted by the ordinary to ſuch 
adminiſtrator as the ſtatutes of Edward the third and 
Henry the eighth, before-mentioned, direct. In con- 
ſequence of which we may obſerve; 1. That the or- 
dinary is compellable to grant adminiſtration of the 
goods and chattels of the wife, to the huſband, or his 
repreſentatives*: and of the huſband's effects, to the 
widow, or next of kin; but he may grant it to either, 
or both, at his diſcretion . 2. That, among the kin- 
dred, thoſe are to be preferred that are the neareſt in 
degree to the inteſtate; but, of perſons in equal degree, 
the ordinary may take which he pleaſes . 3. That 
this nearneſs or propinquity of degree ſhall be reckon- 
ed according to the computation of the civilians *; and 
not of the canoniſts, which the law of England adopts 
in the deſcent of real eftates®; becauſe in the civil 
computation the inteſtate himſelf is the terminus, a quo 
the — degrees are numbered; and not che com- 
mon anceſtor, according to the rule of the canoniſts. 
And cherefore in the firſt place the children, or (on 
failure of children) the parents of the deceaſed, are 
entitled to the adminiſtration: both which are in- 
deed in the firſt _ but with us“ the children 


are allowed the prefe 


erence®, Then follow bro- 
| © ; Roll. Abr. 907. Comb. 20, Prec. Chanc. 593. 


3 J. 7.6. 6. | 6 See pag. 207. 211. 228. 

2 Cro. Car. 106. Stat. 29 Car. 7 Godolph. p. 2. c. 34. F. f. 

I. c. 3. 1 P. Wms. 381. 2 Vern. 125. | <0 
3 Sa. 36. Stra. 5 32. 8 In Germany there was 


4 See page 500. long diſpute whether a man 
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thersꝰ, grandfathers , uncles or nephews *, (and the 
females of each claſs reſpectively) and laſtly couſins. 
4. The half blood is admitted to the adminiſtration as 
well as the whole : for they are of the kindred of the 
inteſtate, and only excluded from inheritances of 
land upon feodal reaſons. Therefore the brother of 
the half blood ſhall exclude the uncle of the whole 
blood; and the ordinary may grant adminiſtration 
to the ſiſter of the half, or the brother of the whole 
blood, at his own diſcretion 3. 5. If none of the kin- 
dred will take out adminiſtration, itor may, by 
cuſtom, do it“. 6. If the exeomor refuſe or de in- 
teſtate, the adminiftration may be granted to the reſi- 
duary legatee, in excluſion of the next of kin). 7. 
And, laftly, the ordinary may, in defect of all theſe, 
commit adminiſtration (as he might have done © before 
the ſtatute of Edward IIT) to fach diſcreet perſon as 
he approves of: or may grant him letters ad colligendum 
bona defundti, which neither makes him executor nor 
' adminiſtrator; his only - buſineſs being to keep the 
goods in his ſafe cuſtody?, and to do other acts for 
the benefit of ſuch as are entitled to the property of 
| the deceaſed*. If a baſtard, who has no Lindred, 
being aullius filius, or any one elſe that has no kindred, 
dies inteſtate, and without wife or child, it hath for- 
merly been held? that the ordinary might ſeiſe his 
goods, and diſpoſe of them in piot uſus. But the uſual 


courſe now is for ſome one to procure letters patent, 


children ſhould inherit his effects to his. goods and chattels in pre- 
during the life of their grandfa- ference to his parents. (Mod. 
ther ; which depends (as we ſhall Un. Hiſt. xxix. 28. 

ſee hereafter) on the ſame prin= fFarris in Nov. 118. c. 2, 
ciples as the granting of admini= - © Pree. Chan. 527, 1 P. 
ſtrations. At laſt it was agreed Wms. 41. | 
at the diet of Arenſberg, about 1 Atk. 455- 
the middle of the tenth century, 2 1. Ventr. 425. : 
that the point ſhould be decided 3 Aleyn. 36. Ftyl 7 

by combat. Accordingly, an e= 4 Salk. 38. 

qual number of champions being 5 1 Sid. 281. 1 Ventr. 219, 
choſen on both ſides, thoſe of the 6 Plowd. 278. | 
children obtained the victory; 7 Went. ch. 14. 

and fo the law was eſtabliſned in 2 Inſt. 398. 

their favour, that the iſſue of a 9 Salk. 37. 

perſon deceaſed ſhall be entitled | 
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or other authority from the king; and then the ordi- 
nary of courſe grants adminiſtration to ſuch appointee 
of the crown ®, a Ho 
The intereſt, veſted in the executor by the will of 
the deceaſed, may be continued and kept alive by the 
| will of the ſame executor: ſo that the executor of A's 
executor is to all intents and purpoſes the executor 
and repreſentative of A himſelf * ; but the, executor 
of A's adminiſtrator, or the adminiſtrator of A's exe- 
cutor, 15 not the repreſentative of A *. For the powec 
of an executor is founded upon the ſpecial confidence 
and actual appointment of the deceaſed; and ſuch 
_ executor is — allowed to tranſmit that power 
to another, in whom he has equal confidence: but the 
adminiſtrator of A is merely the officer of the ordi- 
nary, preſcribed to him by act of parliament, in whom 
the deceaſed has repoſed no truſt at all; and therefore, 
on the death of that officer, it reſults back to the or- 
dinary to appoint another. And, with regard to the 
adminiſtrator of A's executor, he has clearly no pri- 
vity or relation to A; being only commiſſioned to ad- 
miniſter the effects of the inteſtate executor, and not 
of the original teſtator. Wherefore in both theſe 
eaſes, and whenever the courſe of repreſentation from 
executor to executor is interrupted by any one admi- 
niſtration, it is neceſſary for the ordinary to commit 
adminiſtration afreſh, of the goods of the deceaſed not 
adminiſtered by the former executor or adminiſtrator. 
And this adminiflrator, de bonis non, is the only legal 
repreſeatative of the deceaſed in matters of perſonal 
property 3. But he may, as well as an original ad- 
miniſtrator, have only a limited or ſpecial adminiſtra- 
tion committed to his care, viz. of certain ſpecific 


effects, ſuch as a term of years and the like; the reſt 
being committed to others 5. | 


2 P. Wma 33. 3 Styl. 22 3. 

1 Stat. 25 Edw. III. ſt. 5. e. 41 Roll. Abr. 908. Godolp 
5. Leon. 275. P. 2. c. 30. Salk, 36. 

2 Bro. Abr. t. adminiſtrator. 7. 
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Having thus ſhewn what is, and who may be, an 
executor or adminiſtrator, I proceed now, fifthly and 
laſtly, to inquire into ſome few of the principal points 

of their office and duty. Theſe in fa je very 
much the ſame in both executors and adminiftrators ; 
excepting, firſt, that the executor is bound to perform 
uy will which an adminiſtrator is not, unleſs where a 
teſtament is annexed to his adminiſtration, and then he 
differs ſtill leſs from an executer : and, ſecondly, that 
anexecutor may do many acts before he proves the wills, 
but an adminiſtrator may do nothing till letters of ad- 
miniſtration are iſſued; for the former derives his power 
from the will and not from the probate®, the latter 
owes his entirely to the appointment of the ordinary. 
If a ſtranger takes upon him to act as executor, with- 
out any juſt authority (as by intermeddling with the 
goods of the deceaſed ?, and many other egg 
he is called in law an executor of his own wrong, 
on tort, and is liable to all the trouble of an executor- 
ſhip, without any of the: profits or advantages: but 
merely doing acts of neceſſity or humanity, as locking 
up the goods, or burying the corps of the deceaſed, 
will not amount to ſuch an intermeddling, as will 
charge a man as executor of his own wrong? . Such 
a one cannot bring an action himſelf in right of the 
deceaſedꝰ, but actions may be brought againſt him. 
And, in all actions by creditors, againſt ſuch an offi- 
cious intruder, he ſhall be named an executor, gene- 
rally“; for the moſt obvious concluſion, which ſtran- 


ers can form from his conduct, is that he hath a will : 


of the deceafed, wherein he is named executor, but 
hath not yet taken probate thereof. He is charge- 
able with the debts of the deceaſed, ſo far as aſſets 
come to his hands 3: and, as againſt creditors in ge- 
neral, ſhall be allowed all payments made to any o- 
ther creditor in the ſame ora ſuperior degree *, himſelf 


5 Wentw. ch. 3. o Bro. Ar. t. adminifira- 
6 Comyns. 151. | ww. | 
J 5 Rep. 33, 34. 28 Rep. 31. 
s Wentw, ch. 14. Stat. 43 12 Mod 471. 
Elis. e. . 8 3 Dyer 166. 
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only excepted . And though, as againſt the rightful 
_ executor or adminiſtrator, he ng — 
ment, yet it ſhall be allowed him in mitigation * 
mages ; unleſs perhaps upon a deficiency of aſſets, 
whereby the rigkeful executor may be prevented from 
ſatisfying his own debt?. But let us now ſee what 
are the power and duty of a rightful executor or ad- 
miniftrator. _ | 7 
1. He muſt the deceaſed in a manner ſuitable 
to the eſtate which he leaves behind him. Neceſſary 
funeral expences are allowed, previous to all other 
debts and charges; but if the executor or adminiſtra- 
tor be extravagant, it is a ſpecies of devaſtation or 
waſte of the ſubſtance of the deceaſed, and ſhall only 
be prejudicial to himſelf, and not to the creditors or 
legatees of the deceaſed *. b 
2. The executor, or the adminiſtrator durante mi- 
nore actate, or durante abſentia, or cum teftamento an- 
nexo, muſt prove the will of the deceaſed: which is 
done either in common form, which is only upon his 
own oath before the ordinary, or his ſurrogate; or 
per tefles, in more ſolemn form of law, in caſe the 
validity of the will be diſputed ?. When the will is ſo 
proved, the original muſt be depoſited: in the regiſtry 
of the ordinary; and a copy thereof in parchment is 
made out under the ſeal of the ordinary, and deliver- 
ed to the executor or adminiſtrator, together with a 
certificate of it's having been proved before him: all 
which together is uſually ſtiled the probate. In defect 
of any will, the perſon entitled to be adminiſtrator 
muſt alſo at this period take out letters of adminiftra- 
tion under the ſeal of the ordinary; whereby an ex- 
ecutorial power to collect and adminiſter, that is, diſ- 
poſe of the goods of the deceaſed, is veſted in him: 
and he muſt, by ſtatute 22 & 23 Car. II. c. 10. enter 
into a bond with ſureties, faithfully to execute his truſt. 
If all the goods of the deceaſed lie within the ſame 
juriſdiction, a probate before the ordinary, or an ad- 


2 5 Rep. 30. Moor. 527.  * Salk. 196. Godolph. p. 2. 
6 12 Mod. 441. 471. c. 26. F. 2. : 
7 Wentw, ch. 14. | 9 Godolph, p. 1. c. 20. f. 4 
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lernen granted by him, are the only proper 
ones: but if the deceaſed had bona notabilia, or chat- 
tels to the value of a hundred ſhillings, in two diſtinct 
dioceſes or juriſdictions, then the will muſt be proved, 
or adminiſtration taken out, before the metropolitan 
of the province, by way of ſpecial prerogative®; 
whence the courts where the validity ® ſuch wills is 
tried, and the offices where they are regiſtered, are 
called the prerogative courts, and the prerogative of- 
fices, of the provinces of Canterbury and York. Lyn- 
dewode, who flouriſhed in the beginning. of the fif- 
teenth century, and who was official to arch · biſho 
Chichele, interprets theſe hundred ſhillings to ſignify : 
ſolidos legales; of which he tells us ſeventy-two amount- 
ed to a pound of gold, which in his time was valued 
at fifty nobles or 16/. 13s. 44, He therefore com- 
putes that the hundred ſhillings, which conſtituted 
| bona notabilia, were then equal in current money to 
230. 35. 04d. This will account for what is ſaid in 
our antient books, that bona notabilia in the dioceſe of 
London“, and indeed every where elſe 3, were of the 
value of ten pounds by compoſition : for, if we purſue 
the calculations of Lyndewode to their full extent, 
and conſider that a pound of gold is now almoſt 
cqual in value to an hundred and fifty nobles, we 
ſhall extend the preſent amount of bona notabilia to 
nearly 70/. But the makers of the canons of 1603 
| underſtood this antient rule to be meant of the ſhil- 
lings current in the reign of James I, and have there- 
fore directed“ that five pounds ſhall for the future be 
the ſtandard of bona notabilia, ſo as to make the pro- 
bate fall within the archiepiſcopal prerogative. Which 
prerogative (properly underftood) 1s grounded upon 
this reaſonable foundation: that, as the biſhops were 
themſelves originally the adminiſtrators to all inteſ- 
tates in their own dioceſe, and as the preſent admini- 
ſtrators are in effect no other than their officers or 
ſubſtitutes, it was impoſlible for the biſhops, or thoſe 
who aQted under them, to collect any goods of the de- 


* 4 lnſt. 335. 44 Inſt. 335. Godolph. p. 
Prost. l. 3. t. 13. e. item. 2. c. 44. a - 
v. centum, Cc. flagutum, v. 3 Plowd. 281. 
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ceaſed, other than ſuch as lay within their own dio- 
ceſes, beyond which their epiſcopal authority extends 
not. But it would be extremely troubleſome, if as 
many adminiſtrations were to be granted, as there are 
dioceſes within which the deceaſed had bona notabilia ; 
| beſides the uncertainty which creditors and legatees 
would be at, in caſe different adminiſtrators were ap- 
pointed to aſcertain the fund out of which their te | 
mands are to be paid. A prerogative is therefore . 
very prudently veſted in the metropolitan of each 
rovince, to make in ſuch caſes one adminiftration 
3 for all. This accounts very ſatisfactorily for 
the reaſon of taking out adminiſtration to inteſtates, 
that have large and diffuſive property; in the prero- 
aeg court: and the probate of wills naturally fol- 
ows, as was before obſerved, the power of granting 
adminiſtrations; in order to ſatisfy the ordinary that 
the deceaſed has, in a legal manner, by appointing 
his own executor, excluded him and his officers from 
the privilege of adminiſtering the effects. | 
23 The executor or adminiſtrator is to make an in- 

; wentory* of all the goods and chattels, whether in poſ- 
ſeſſion or action, of the deceaſed; which he is to de- 
liver in to the ordinary upon oath, if thereunto law- 

fully required. 

4. He is to colled all the goods and chattels ſo inven- 
toried; and to that end he has very large powers and 
intereſts conferred on him by law; being the repre- 
ſentative of the deceaſed®, and having the ſame pro- 
perty in his goods as the principal had when living, 
and the ſame remedies to recover them. And if there 
be two or more executors, a ſale or releaſe by one o 
them ſhall be good againſt all the reft ? ; but in caſe of 
adminiſtrators it is otherwiſe*. Whatever is ſo recover- 
ed, that is of a ſaleable nature and may be converted 
into ready money, is called ae in the hands of the ex- 
ecutor or adminiſtratorꝰ; that is ſufficient or enough 

(rom the French afz) to make him chargeable to a 
creditor or legatee, ſo far as ſuch goods and chattels 
extend. Whatever aſſets ſo come to his hands he 

5 Stat. 21 Hen. VIII. c. 5. 1 Atk. 460. 

6 Co. Litt. 209. 5 5 See page 248. 

7 Dyer. HS 
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may convert into ready money, to anſwer the demands - 


that may be made upon him: which is the next thing 
to be conſidered; for, | 5 5 
5. The executor or adminiſtrator muſt pay the debts 
of the deceaſed. In the payment of debts he muſt ob- 
ſerve the rules of priority; otherwiſe, on deficiency 
of aſſets, if he pays thoſe of a lower degree firſt, he 
muſt anſwer thoſe of a higher out of his own eſtate. 
And, firſt,, he may pay all funeral charges, and the 
expenſe of proving the will, and the like. Secondly, 
debts due to the king on record or ſpecialty . Third- 
ly, fuch debts as are by particular n. to be pre- 
ferred to all others; as the forfeitures for not burying 
in woollen *, money due upon poor rates“, for letters 
to the poſt-office 3, and ſome others. Fourthly, debts 
of record; as judgments (docquetted according to the 
ſtatute 4 & 5 W. & M. c. 20.) ſtatutes, and recogni- 
zances . Fifthly, debts due on ſpecial contracts; as 
for rent (for which the leſſor has often a better re- 
medy in his own hands, by diſtreining) or upon 
bonds, covenants, and the like, under ſe al. Laſtly, 
diebts on ſimple contracts, viz. upon notes unſealed, 
and verbal promiſes. Among theſe ſimple contracts, 
ſervants wages are by ſome © with reaſon preferred to 
any other: and ſo ſtood the antient law, according to 
Bracton ? and Fleta s, who reckon, among the ürſt 
debts to be paid, ſervitia ſervientium et flipendia famu- 
lorum. Among Qebts of equal degree, the executor 
or adminiſtrator is allowed to pay himſelf firſt; by 
retaining in his hands ſo much as his debt amounts 


toꝰ. But an executor of his own wrong is not al- 
| lowed to retain: for that would tend to encourage 


creditors to ſtrive who ſhould firſt take poſſeſſion of 
the goods of the deceaſed; and would beſides be tak- 
ing advantage of his own wrong, which is contrary 
to the rule of law®. If a creditor conſtitutes his 


_ © 1 And. 129. 6 1 Roll. Abr. 927. 
Stat. 30 Car. II. c. 3. 7 J. 2. c. 26. | 
Stat. 17 Geo. II. c. 38. 8 J. 2. c. 56. F. 10. ge 
3 Stat. 9 Ann. c. 10. 10 Mod. 496. See vol. III. 
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debtor his executor, this is a releaſe or diſcharge of 
the debt, whether the executor acts or noꝰ; provided 
there be aſſets ſufficient to pay the teſtator's debts: 
for, though this diſcharge of the debr ſhall take place 
of all legacies, yet it were unfair to defraud the teſ- 
tator's creditors of their juſt debts by a releaſe which 
is abſolutely voluntary *. Alſo, if no ſuit is com- 
menced againſt him, the executor may pay any one 
creditor in equal degree his whole debt, though he has 
nothing left for the reſt : for, without a ſuit commenc- 
ed, the executor has no legal notice of the debt *. 

6. When the debts are all diſcharged, the /egacire 
claim the next regard; which are to be paid by the ex- 
ecutor ſo far as his aſſets will extend; but he may not 

= himſelf the preference herein, as in the caſe of 
"3 5 N . 

A legacy is a bequeſt, or gift, of s and chattels 
by teſtament; and the 1180 to whom it was given 
is ſtiled the legatee : which every perſon 1s pate of 
being, unleſs particularly diſabled by the common 
law or ſtatutes, as traitors, papiſts, and ſome others. 
This bequeſt transfers an 1nchoate property to the 
legatee; but the legacy is not perfect without the aſ- 
ſent of the executor: for if I have a general or pecu- 
niary legacy of 1000, or a ſpecific one of a piece of 
| a J cannot in either caſe take it without the con- 

Jent of the executor *. For in him all the chattels 
are veſted; and it is his bufineſs firſt of all to ſee 
whether there is a ſufficient fund left to pay the debts 
of the teſtator: the rule of equity being, that a man 
muſt be juſt, before he is permitted to be generous; 
or, as Bracton expreſſes the ſenſe of our antient law *, 
« de bonis defundti primo deducenda ſunt ea quae ſunt ne- 
| ** cefſitatis et poſtea quae ſunt uiilitatts, et ultimo quae ſunt 
voluntatit. Andin caſe of a deficiency of aſſets, 

all the general legacies muſt abate proportionably, in 
order to pay the debts; but a ſpecific legacy (of a piece 


* Plowd, 184. Salk, 299. 3 verm. 434 2P. Wms. 25. 
3 Salk. 303. i Roll. Abr. 921. 4 Co. Litt. 111. Aleyn, 39. 
2 Dyer. 32. 2 Leon. 60. s J. 2. 6. 26. | 
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of plate, a horſe, or the like) is not to abate at all, 
or allow any ching by way of abatement, unleſs there 
be not ſufficient without it ®. Upon the ſame prin- 
ciple, if the legatees had been 2 their legacies, 
they are afterwards bound to refund a rateable part, 
in caſe debts come in, more than ſufficient to exhauſt 
the reſiduum after the legacies paidꝰ. And this law is 
as old as Bracton and Fleta, who tells us *, © / plura 
« fint debita, wel plus legatum fuerit, ad quae catalla de- 
« fundi non ſufficiant, py ubique defalcatio, excepio regis 
« privilegi. 5 Z 

If the legatee dies before the teſtator, the legacy is 
a loſt or lapſed legacy, and ſhall fink into the refiduum. 
And if a contingent legacy be left to any one; as when 
he attains, or Hl he attains the age of twenty-one; 
and he dies before that time; it is a lapſed legacy ?. 
But a legacy to one, 7 be paid when he attains the 
age of twenty-one years, is a veſted legacy; an inter- 
elt which commences in praeſenti, although it be /ol- 
vendum in futuro and, if the legatee dies before that 
age, his 8 ſhall receive it out of the teſ- 
tator's perſonal eſtate, at the ſame time that it would 
have become payable, in caſe the legatee had lived. 
This diſtinction is borrowed from the civil lawꝰ; and 
1's adoption in our courts is not ſo much owing to it's 
intrinſic equity, as to it's having been before adopted 
by the eccleſiaſtical courts. For, fince the chancery 
has a concurrent juriſdiction with them, in regard to 
the recovery of legacies, it was reaſonable that there 
ſhould be a conformity in their determinations; and 
that the ſubject ſhould have the ſame meaſure of juſ- 
tice in whatever court he ſued *. But if ſuch legacies 
be charged upon a real eſtate, in both caſes they ſhall 
lapſe for the benefit of the heir * : for, with regard 
to deviſes affecting lands, the eccleſiaſtical court hath 
no concurrent juriſdiction. And, in caſe of a veſted 
legacy, due immediately, and charged on land or 
money in the funds, which yield an immediate profit, 


6. 2 Vern. 111. 9 Dyer. 59. 1 Equ. Caſ. ab. 295. 
7 Bi. % - | 9 Ff. 35. 1. 102. 
3 Bract. J. 2. c. 26. Flet. 1 1 Equ. Caſ. abr. 29 5. 
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intereſt ſhall be payable thereon from the teſtator's 
death; but if charged only on the perſonal eſtate, 
which cannot be immediately got in, it ſhall carry 
intereſt only from the end of the year after the death 
of the teſtator 3. Wo _ 
Beſides theſe formal legacies, contained in a man's 
will and teſtament, there is alſo permitted another 
death - bed diſpoſition of property; which is called a 
donation cauſa mortit. And that is, when a perſon in 
his laſt ſickneſs, apprekending his diſſolution near, 
delivers or cauſes to be delivered to another the poſ- 
ſeſſion of any perſonal goods, (under which hare 
been included bonds, and bills drawn by the deceaſed 
upon his banker) to keep in caſe of his deceaſe. This 
gift, if the donor dies, needs not the aſſent of his ex- 
ecutor: yet it ſhall not prevail againſt creditors; and 
is accompanied with this implied truft, that, if the 
donor lives, the property thereof ſhall revert to him- 
ſelf, being only given in contemplation of death, or 
mortis cauſa*. This method of donation might have 
ſubſiſted in a ſtate of nature, being always accompa- 
nied with delivery of actual poſſeſſion © ; and ſo far 
differs from a teſtamentary diſpoſition :; but ſeems io 
have been handed to us from the civil lawyers 7, who 
themſelves borrowed it from the Greeks *. | 
7. When all the debts and particular legacies are 
diſcharged, the ſurplus or re/iduum muſt be paid to the 
refiduary legatee, it any be appointed by the will; and 
if there be none, it was long a ſettled notion that it 
devolved to the executor's own uſe, by virtue of his 
executorſhip?. But whatever ground there might 
have been formerly for this opinion, it ſeems now to 
be underſtood ® with this reſtriction ; that although 
where the executor has no legacy at all the re/iduun 
ſhall in general be his own,. yet wherever there is ſut- 
ficient on the face of a will, (by means of a compe- 


3 2 P. Wms. 26. 27. ther by Hercules, in the Alceſtes 
4 Prec. Chanc. 269. 1 P. Wms. of Euripides, v. 1020. 

406. 441. 3 P. Wms 357. Perkins. 52 5. ; 
5 Lavy of torteit. 16. 9 Prec. Chanc. 323. 1P. 


6 Irft. 2. 5.1. E,. l. 39. t. 6. Wms. 7. 544. 2 P. Wms. 338. 
7 There is a very complete do- 3 P. Wms. 43. 194. Stra. 559. 
natio mortis cauſa, in the Odyſſey, Lawfon v. Lawſon. Dm. Pra. 
b. 17. v. 78. made by Telemachus 28 Apr. 1777. 
to his friend Piracus; and ano- 
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tent legacy or otherwiſe) to imply that the teſtator in- 
tended his executor ſhould not have the reſidue, the 
undeviſed ſurplus of the eſtate ſhall go to the next of 
kin, the executor then ſtanding upon exactly the ſame 


| footing as an adminiſtrator; concerning whom indeed 
there formerly was much debate ?, whether or no he 


could be compelled to make any diſtribution of the in- 


teſtate's eſtate. For, though (after the adminiſtration 


was taken in effect from the ordinary, and transferred 
to the relations of the deceaſed) the ſpiritual court en- 
deavoured to compel a diſtribution, and took bonds of 
the adminiſtrator for that purpoſe, they were prohibited 
by the temporal courts, and the bonds declared void at 
law *. And the right of the huſbind not only to ad- 

miniſter, but alſo to enjoy excluſively, the effects of his 
deceaſed wife, depends ſtill on this doctrine of the 
common law: the ſtatute of frauds declaring only, 
that the ſtatute of diſtributions does not extend to this 
caſe. But now theſe controverſies are quite at an end; 


for by the ſtatute 22 & 23 Car. II. c. 10. explained 


by 29 Car. II. c. 30. it is enacted, that the ſurpiuſage 


of inteſtates' eſtate, (except of femes covert, which are 


left as at common law 4 ſhall, after the expiration of 
one full year from the death of the inteſtate, be diſ- 


tributed in the following manner. One third ſhall go 
to the widow of the inteſtate, and the refidue in equal 


roportions to his children, or if dead, to their repre- 
entatives; that is, their lineal deſcendants: if there 
are no children or legal repreſentatives ſubſifting, 
then a moiety ſhall go to the widow, and a moiety to 
the next of kindred 1n equal degree and their repre- 
ſentatives: if no widow, the whole ſhall go to the chil- 
dren : if neither widow nor children, the whole ſhall be 
diſtributed among the next of kin in equal degree and 


their repreſentatives: but no repreſentatives are admit- 


| ted, among collaterals, farther than the children of the 


inteſtate's brothers and ſiſters *. The next of kindred, 


here referred to, are to be inveſtigated by the ſame 
rules of conſanguinity, as thoſe who are entitled to 


, Godolph. p. 2. c. 33. * Stat. 29 Car. II. c. 3. & 25. 
1 Lev. 233. Cart. 125. 2 3 Raym. 496. Lord Raym, 


P. Wms. 447. "gs 671, - 
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letters of adminiſtration; of whom we have ſuf. 
ficiently fpoken*. And therefore by this ſtatute the 
mother, as well as the father, ſucceeded to all the per. 
ſonal effects of their children, who died inteſtate and 
without wife or iſſue: in excluſion of the other ſons 
and daughters, the brothers and ſiſters of the deceaſed, 
And fo the law ſtill remains with reſpect to the fa- 
ther; but by ſtatute 1 Jac. II. c. 14. if the father be 
dead, and any of the children die inteſtate without 
wife or iſſue, in the lifetime of the mother, ſhe and 
each of the remaining children, or their repreſenta- 
tives, ſhall divide his effects in equal portions. 

It is obvious to obſerve, how near a reſemblance 
this ſtatute of diſtribution bears to our antient Eng- 
liſh law, de rationadili parte bonorum, ſpoken of at the 
beginning of this chapter *; and which fir Edward 
Coke“ himſelf, though he doubted the generality of 
it's reſtraint on the power of devifing by will, held 
to be univerſally binding (in point of conſcience at 
leaſt) upon the adminiſtrator or executor, in the caſe 
of either a total or partial inteftacy. It alſo bears ſome 
reſemblance to the Roman law of ſucceſſion ab inte/ta- 
#97 ; which, and becauſe the act was alſo penned by an 
eminent civilian *, has occaſioned a notion that the 
parliament of England copied it from the Roman 
praetor: though indeed it is little more than a reſtora- 
tion, with fome refinements and regulations, of our old 
conſtitutional law; which prevailed as an eſtabliſhed 
right and cuſtom from the time of king Canute down- 


wards, many centuries before Juſtinian's laws were 


known or heard of in the weſtern parts of Europe. 
So likewile there is another part of the ſtatute of diſ- 
tributions, where directions are given that no child of 


„„ dead, all the brethren and ſiſters, 
5 pag. 496. | together with the repreſentatives 
© 2 Inſt. 33 See1P. Wms. 8. of a brother or ſiſter decealcd. 
? The general rule of tuchfuc- 3 The next collater al relations 
ceſſions was this: 1. The chil- in equal degree, 4. The hut- 
dren or lincal deſcendants in e- band or wite of the deceaſed. 
qual portions. 2. On failure of (I/. 38. 15. 1. Nov. 118. c. 1. 
theſe, the parents or linealaicen- 2, 3. 127. c. 1.) | | 
dants, and w.th them the bre- > Sir Walter Walker. Lord 


thren or ſiſters of the whole Raym. 574- 


blood; or, it the parents were 
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the inteſtate (except his heir at law) on whom he ſet- 
tled in his lifetime any eſtate in lands, or pecuniary 
portion, equal to the diſtributive ſhares of the other 
children, ſhall have any part of the ſurpluſage with 
their brothers and ſiſters; but if the eſtates ſo given 
them, by way of advancement, are not quite equivalent 
to the other ſhares, the children ſo advanced ſhall now 
have ſo much as will make them equal. This juſt and 
equitable proviſion hath been alſo ſaid to be derived 
from the collatio bonorum of the imperial law? : which 
it certainly reſembles in ſome points, though it differs 
widely in others. But it may not be amiſs to obſerve, 
that, with regard to goods and chattels, this is 
part of the antient cuſtom of London, of the province 
of York, and of our ſiſter kingdom of Scotland: 
and, with regard to lands deſcending in coparcenary, 
that it hath always been, and ail is, the common 

law of England, under the name of hotchpot ®. 
Before I quit this ſubject, I muſt however acknow- 
lege, that the doctrine and limits of repreſentation, 
laid down in the ſtatute of diſtribution, — to have 
been principally borrowed from the civil law: where- 
by it will ſometimes happen, that perſonal eſtates are 
divided per 1 and ſometimes per ſlirpes; whereas 
the common law knows no other rule of ſucceſſion 
but that per flirpes only *. They are divided per capita, - 
to every man an equal ſhare, when all the claimants 
claim 1n their own rights, as in equal degree of kin- 
dred, and not jure + eee 's, 1n the right of ano- 
ther perſon. As if the next of kin be the inteſtate's 
three brothers, A, B, and C; here his effects are di- 
| vided into three equal portions, and diſtributed per 
capita, one to each: but if one of theſe brothers, A, 
| had been dead leaving three children, and another, B, 

leaving two; then the diſtribution muſt have been 
| flirpes ; wiz. one third to A's three children, _— 
third to B's two children; and the remaining third to 
C the ſurviving brother: yet if C had alſo been dead, 
without iſſue, then A's and B's five childen, being all in 
equal degree to the inteſtate, would take in their own 

rights per capita ; viz. each of them one fifth part *. 
9 Ef. 37. 6. 1. EE I See ch. 14. page 217. 

© See ch. 42, page 199%, 2 Prec. Chanc, 54. 
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The ſtatute of diſtributions expreſsly excepts and 
reſerves the cuſtoms of the city of London, of the 
province of York, and of all other places having pe- 
culiar cuſtoms of diſtributing inteſtates* effects. So 
that, though in thoſe places the reſtraint of deviſing 
is removed by the ſtatutes formerly mentioned“, their 
antient cuſtoms remain in full force, with reſpect to 
the eſtates of inteſtates. I ſhall therefore conclude 
this chapter, and with it the preſent book, with a 
| few remarks on thoſe cuſtoms. | 

In the firſt place we may obſerve, that in the city 
of London *, and province of York *, as well as in 
the kingdom of Seotland ©, and probably alſo in 
Wales, (concerning which there is little to be gather- 
ed, but from the ſtatute 5 & 8 W. III. c. 38.) the 
effects of the inteſtate, after payment of his dehts, are 
in general divided according to the antient univerſal 
| doctrine of the pars rationabilis. If the deceaſed leaves 
a widow and children, his ſubſtance (deducting for the 
widow's her apparel and the furniture of her bed- 
chamber, which in London 1s called the avidow's cham- 
ber ) is divided into three parts; one of which belongs 
to the widow, another to the children, and the third to 
the adminiſtrator: if only a widow, or only children, 
they ſhall reſpectively, in either caſe, take one moiety, 
and the adminiſtrator the other“; if neither widow nor 
child, the adminiſtrator ſhall have the whole *. And 
this portion or dead man's part, the adminiſtrator was 
wont to apply to his own uſe ?, till the ſtatute 1 Jac. 
II. c. 17. declared that the ſame ſhould be ſubject to 
the ſtatute of diſtribution. So that if a man dies 
worth 1800/. perſonal eſtate, leaving a widow and two 
children, this eftate ſhall be' divided into eighteen 
parts; whereof the widow ſhall have eight, fix by 
the cuſtom and two by the ſtatute; and each of the 
children five, three by the cuſtom and two by the 
ſtatute: if he leaves a widow and one child, ſhe ſhall 
ſtill have eight parts, as before; and the child ſhall 


7 1 P. Wms. 341. Salk. 246. 


3 page 497. 
4 Lord Raym. 1329. 3 2 Show. 175. | 
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have ten, ſix by the cuſtom and four by the ſtatute: 
if he leaves a widow and no child, the widow ſhall 
have three fourths of the whole, two by the cuſtom 
and one by the ſtatute; and the remaining fourth ſhall 
go by the ſtatute to the next of kin. It is alſo to be 
| obſerved, that if the wife be provided for by a join- 
ture before marriage, in bar of her cuſtomary part, 

it puts her in a | of non-entity, with regard to 
the cuſtom only ?; but ſhe ſhall be entitled to her 
ſhare of the dead man's part, under the ſtatute of diſ- 
tributions, unleſs barred by ſpecial agreement *. And 


if any of the children are advanced by the father in 


his lifetime with any ſum of money (not amounting 
to their full proportionable part) they ſhall bring 
that portion into hotchpot with the reſt of the bro- 
thers and ſiſters, but not with the widow, before they 
are entitled to any benefit under the cuſtom * : but, 
if they are fully advanced, the cuſtom entitles them 
to no farther dividend 3. 5 | 

Thus far in the main the cuſtoms of London and of 
York agree: but, beſides certain other leſs material 
variations, there are two principal points in which 
they conſiderably differ. One is, that in London the 

ſhare of the children 2 orphanage part) is not fully 
veſted in them till the age of twenty-one, before 
which they cannot diſpoſe of it by teſtament *; and, 
if they die under that age, whether ſole or married, 
their ſhare ſhall ſurvive to the other children ; but 
after the age of twenty-one, it is free from any or- 
pha nage cuſtom, and in caſe of inteſtacy, ſhall fall 
under the ſtatute of diſtributionss. The other, that 
in the province of York, the heir at common law, 
who inherits any land either in fee or in tail, is ex- 
cluded from any filial portion or reaſonable part ®. 
But, notwithſtanding theſe provincial variations, the 
cuſtoms appear to be ſubſtantially ene and the ſame, 
And, as a ſimilar policy formerly prevailed in every 
part of the iſland, we may fairly conclude the whole to 

© 2 Vern. 665. 3P. Wms. 16. 3 2 P. Wms. 527. 
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be of Britiſh original; or, if derived from the Roman 
law of ſucceſſions, to have been drawn from that foun- 
tain much earlier than the time of Juſtinian, from whoſe 
conſtitutions in many points (particularly in the ad- 
vantages given to the widow) it very conſiderably dif- 
fers: though it is not improbable that the reſem- 
blances which yet remain may be owing to the Roman 
uſages; introduced in the time of Claudius Cæſar, 
who eſtabliſhed a colony in Britain to inſtruct the 
natives in legal knowledge“; inculcated and diffuſed 
by Papinian, who preſided at York as racfectus prae- 
torio under the emperors Severus and Caracalla *, and 
continued by his ſucceſſors till the final departure of 
the Romans in the beginning of the fifth century 
after Chriſt, | | | 


7 Tacit. Anal. I. 12. c. 32. 8 Selden in Fletam. cap. 4. F. 2. 
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Vetus Carta FEOFFAMENTI. 


| CIANT preſentes et futuri, quod ego Willielmus, 
filius Willielmi de Segenho, dedi, conceſſi, et 

hac preſenti carta mea confirmavi, Johanni quondam 
filio Johannls de Saleford, pre quadam ſumma pecunie 
quam michi dedit pre manibus, unam acram terre mee 
arabilis, jacentem in campo de Saleford, juxta terram 
quondam Richardi de la Mere: HARENDAMMET TE- 
NENDAM totam predictam acram terre, cum omnibus 
ejus pertinentiis, prefato Johanni, et heredibvs ſuis, 
et ſuis aſſignatis, de capitalibus dominis feodi: RE - 
DEN Do et faciendo annuatim eiſdem dominis capitali- 
bus ſervitia inde debita et conſueta: ET ego predictus 
Willielmus, et heredes mei, et mei aſſignati, totam 
predictam acram terre, cum omnibus ſuis pertinentiis, 
predito Johanni de Saleford, et hcredibus ſuis, et 
ſuis aſſignatis, contra omnes gentes warrantizabimus 
in perpetuum. IN cujus rei teſtimonium huic pre- 
ſenti carte ſigillum mcum appoſui: H11s teſtibus, Ni- 
gello de Saleford, Johanne de Seybroke, Radulpho cle- 
rico de Saleford Johanna molendario de eadem villa, & 


Premiſes, 


Habendum, | 


and Terene- 


UM. : 


Reddendym, 


Warranty. 


Concluſion, 


aliis DATA apud Saleford die Veneris proximo ante 


feſtum anſcte Margerete virginis, anno regni regis Ed- 
wardi fili regis Edwwardi ſexto. | 
(L. S.) 


MrMoxAN DUN, quod die et anno infra-g 
ſcriptis plena et pacifica ſeiſina acre infraſpeci- 
ficate, cum pertinentiis, data et deliberata fuit 
per infranominatum Willielmum de Segenho 
infranominato Johanni de Saleford, in propriis 
perſoniis ſuis, ſecundum tenorem et effectum 
carte infraſcripte, in preſentia Nigelli de Sale- 
ford, Johannis de Seybroke, et aliorum. 


Livery of 


ſeiſin ene 


doi ſed. 
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* INDENTURE, made the third day of Sep- 
tember, in the twenty-firſt year of the reign of 
our ſovereign lord GxorG the ſecond by the grace of 
God king of Great Britain, France, and Ireland, de- 
fender of the faith, and ſo forth, and in the year of our 
Lord one thouſand, ſeven hundred, and forty-ſeven, 


between Abraham Barker of Dale Hall in the county of 


Norfolk, eſquire, and Cecilia his wiſe, of the one part, 
and David Edwards of Lincoln's Inn in the county of 
Middleſex, eſquire, and Francis Golding of the city of 
Norwich, clerk, of the other part, witnefſeth ; that the 
ſaid Abraham Barker and Cecilia his wife, in conſide- 


ration of five ſhillings of lawful money of Great Britain 


to them in hand paid by the ſaid David Edwards and 
Francis Golding at or before the enſcaling and delivery,of 
theſe preſents, (the receipt whereof is hereby acknow- 
ledged,) and for other good cauſes and conſiderations 
them the ſaid Abraham Barker and Cecilia his wife here- 


Bargain and unto ſpecially moving, Have bargained and ſold, and 


ſale. 


Parcels. 


by theſe preſents do, and each of them doth, bargain 
and ſell unto the ſaid David-Edwards and Fraacis Gold- 
ing, their executors, adminiſtrators, and aſſigns, ALL 
that the capital meſſuage called Dale Hal! in the pariſh 
of Dale in the ſaid county of Norfolk, wherein the ſaid 
Abraham Barker and Cecilia his wife now dwell, and 
all thoſe their lands in the ſaid pariſh of Dale called or 
known by the name of Wilſon's farm, containing by 
eſtimation five hundred and forty acres, be the ſame 
more or leſs, together with all the ſingular houſes, 
dove-houſe, barns, buildings, ſtables, yards, ga dens, 


orchards, lands, tenements, meadows, paſtures, feed- 


ings, commons, woods, underwoods, ways, waters, 
watercourſes, fiſhings, privileges, profits, eaſements, 
commodities, advantages, emoluments, hereditaments, 
and appurtenances whatſoever to the ſaid capital meſ- 
ſuage and farm belenging or appertaining, or with the 
ſame uſed or enjoyed, or accepted, reputed, taken, or 
known, as part, parcel, or member thereof, or as be- 
longing to the ſame or any part thereof; and the rever- 
fion and reverſions, remainder and remainders, yearly 
and other rents, iſſues, and profits thereof, and of every 
part and parcel thereof: To HAVE AND To HOLD the 
ſaid capital meſſuage, lands, tenements, hereditaments, 
and all and ſingular other the premiſes herein before- 
mentioned or intended to be bargained and fold, and 
every part and parcel thereof, with their and every of 


% 
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their rights, members, and appurtenances, unto the No. FF 
ſaid David Edwards and Francis Golding, their execu- | * ©? 
tors, adminiſtrators, and aſſigns, from the day next be- Y = 


tore the day of the date of theſe preſents, for and during, 


. and upon tlie truſts, thereof to be declared by another in- 


and unto the full end and term of, one whole year from 

thence next enſuing and fully to be completed and end- | 
ed: Y1iELDiNG and paying therefore unto the ſaid Reddendum. 
Abraham Barker, and Cecilia his wife, and their heirs 

and affigns, the yearly rent of one pepper-corn at the 

expiration of the ſai „if the ſame ſhall be lawtully 

demanded: To TH TENT and purpoie, that by Intent. 
virtue of theſe preſents, and of the itatute for transfer« © 

ring uſes into poſſeſſion, the ſaid David Edwards and 

Francis Golding may be in the actual poſſeſſion of the 

premiſes, and be thereby enabled to take and accept a 

grant and releaſe of the freehold, reverſion, and inhe- + 

ritance of the ſame premiſes, and of every part and par- 

cel thereof, to them, their heirs, and afligns; tothe uſes 


denture, intended to beat date the next day after the dax S 
of the date hereof. In wiTXEss whereoi the parties Concluſion; 

to theſe preſents their hands and ſeals have ſubſcribed * 

and ſet, the day and year firſt above written. | 


Sealed, and delivered, being 
firſt duly ſtamped, in the Abraham Barker. 


L.S.) 

preſence of Cecilia Barker. (L. S.) 
George Carter. David Edwards. (L. S.) 
William Browne. Francis Golding. (L. S.) 


&. 2. Deed ef RELEASE. 


Tuis INDENTURE of five parts, made the fourth premiſes 
day of September, in the twenty-firſt year of the reign : 
of our ſovereign lord GxorGE the ſecond by the grace 
of God king ol Great Br.ta:n, France, and Ireland, de- 
fender of the ſaith, and ſo forch, and in the year of our 
Lord one thouſand, ſeven hundred, and forty-ſeven, 
between Abraham Barker, of Dale Hall in the county of 
Norfolk, eſquire, and Cecilia his wife, of the firſt part; 
David Edwards of Lincoln's Inn in the county of Mid. 
dl:Yex, e{quire, executor of the laſt will and teſtament. 
ot Lewis Edwards of Cowhbridge in the county of Gla- 
morgan, gentleman, his late father, deceaſed, and Fran- 
cis Golding of the city of Norwich, clerk, of the ſecond 
part; Charles Browne of Enſtone in the county of Ox. 
tord, zentleman, and Richard Moore of the city of Pr.itoj, 
merchant, of the third part; John Barker, eſquire, ſon 
and heir apparent of the ſaid Abraham Barker, of the 
fourth part; and Katherine Edwards, ſpinſter, one of 
the ſſters of the ſaid David Edwards, of the fifth part. 
WurREAVSõ a marriage is intended, by the permiſſion of 
God, to be ſhortly had and ſolemnized between the ſaid 
John Barker and Katherine Edwards: Now Tris Ix» 


Parties. 


No. II. 
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DENTURE WITNESSETH, that in conſideration of the 
ſaid intended marfiage, and of the ſum of five thouſand 
pounds, of good and lawful money of Great Britain, to 
the ſad Abraham Barker, (by and with tlie conſent and 
agreement of the ſaid John Barker, and Katherine Ed. 
wards, teſtified by the.r being parties to, and their ſeal- 
ing and celivery of, theſe preſents,) by the ſaid David 
Edwards in hand paid at or betore the enſealing and de- 
livery hereof, being the marriage portion of the ſaid Ka- 
therine Edwards, b:queathed to her by the laſt will and 
teſtament of the ſaid Lewis Edwards, her late father, 
deceaſed ; the receipt and payment whereof the ſaid 
Abraham Barker doth hereby acknowledge, and there. 
of, and of every part and parcel thereof, they the ſaid 
Abraham Barker, John Barker, and Katherine Ed- 
wards, do, and each of them doth, releaſe, acquit and 
diſcharge the ſaid David Edwards, his executors, and 
adminiſtrators, for ever by theſe preſents : and for pro- 
viding a competent jointure and proviſion. of mainte- 
nance for the ſaid Katherine Edwards, in caſe ſhe ſhall, 
after the ſaid intended marriage had, ſurvive and overlive 
the ſaid John Barker her intended huſband : and for 
ſettling and aſſuring the capital meſſuage, lands, tene- 
ments, and hereditaments, herein after ment;oned, un- 
to ſuch ufes, and upon ſuch truſts, as are hereinafter 


. expreſſed and declared: and for and in confideration of 


Releaſe. 


; Parcels. 


the ſum of five ſhillings of lawſul money of Great Bri- 
tain to the ſaid Abraham Barker and Cecilia his wife in 
hand paid by the ſaid David Edwards and Francis Gold- 
ing, and of ten ſhillings of like lawful money to them 
alſo in hand paid by the ſaid Charles Browne and Rich- 
ard More, at or before the unſcaling and delivery hercof, 
{the ſeveral receipts whereof are hereby reſpectively ace 
knowledged,) they the ſaid Abraham Barker and Cecilia 
his wife, Have, and each of them hath, granted, bar- 
gained, ſold, releaſed, and confirmed, and by theſe pre- 
ſents, do, and each of them doth, grant, bargain, ſell, 
relyaſe, and confirm unto the ſaid David Edwards and 
Francis Golding, their lieirs and aſſigns, ALL that the 
capital meſTuage called Dale Hall, in the pariſh of Dale 
in the ſaid county of Nortolk, wherein the ſaid Ahraham 
Rarker and Cecilia his wife now dwell, and all thoſe 
their lands in the faid pariſh of Dale, called or known 
by the name of Wilſon's farm, containing by eſtimation 
five hundred and forty acres, be the ſame more or leſs, 


together with all and fingular houſes, dove ouſes, barns, 


buildings, ſtables, yards, gardens, orchards, lands, te- 
nements, meadows, paſtures, feedings, commons, 
woods, underwoods, ways, waters, water-courlſcs, 
fiſhings, privileges, profits, caſements, commoditics, 
advantages, emoluments, hereditaments, and appurte - 
nances whatſoever to the ſaid capital meſſuage and farm 
belonging or appertaining, or with the ſame uſed or en- 
joyed, or accepted, reputed, taken, or known, as part, 


+ 
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parcel, or member thereof, or as belonging to the ſame 
or any part thereof; (all which ſa. d premiſes are now in 


cis Gelding, by virtue of a bargain and ſale to them 


No. IT. 
the actual poſſeſſion of the ſaid David Edwards and Fran- Mention of 


bargain and 


thereof made to the ſaid Abraham Barker and Cecilia his (ale. 


wife for one whole year, in conſideration of five ſhillings 

to them paid by the ſaid David Edwards and Francis 
Golding, in and by one indenture bearing date the day 
next before the day of the date hereof, and by force of 


the ſtatute for transferring uſes into poſſeſſion;) and the 


reverſion and reverſions, remainder and remainders, 
yearly and other rents, iſſues and profits thereof, and 
every part and parcel thereof, and alſo all the eſtate, 
right, title, intereſt, truſt, property, claim, and demand 
whatſoever, both at law and in equity, of them the ſaid 
Abraham Barker, and Cecilia his wiſe, in, to, or out of 
the ſaid capital meſſuage, lands, tenements, heredita- 
ments, and premiſes: To HAVE AND TO HOLD the ſaid 
capital meſſuage, lands, tenements, hereditaments, and 
all and ſingular other the premiſes herein before menti- 


Hab endum. 


oned to be hereby granted and releaſed, with their and 


every of their appurtenances, unto the ſaid David Ed- 
wards and Francis Golding, their heirs and aſſigus, to 
ſuch uſes, upon ſuch truſts, and to and for ſuch intents 
and purpoſes as are hereinafter mentioned, expreſſed, 
and declared, of and concerning the ſame: that is to ſay, 
to the uſe and behoof of the ſaid Abraham Barker, 
and Cecilia his wife, according to their ſeveral and re- 
ſpective eſtates and intereſts therein, at the time of, or 
inunediately before, the execution of theſe preſents, until 
the ſolemnization of the ſaid intended marriage: and 
from and after the ſolemnization thereof, to the uſe and 
behoof of the ſaid John Barker, for and during the term 
of his natural life ; without impeachment of or for any 
manner of waſte: and from and after the determination 
of that eſtate, then to the uſe of the ſaid David Edwards 
and Francis Golding, and their heirs, during the life of 
the ſaid John Barker, upon truſt to ſupport and pre- 
Herve the contingent uſes and eſtates hercinafter limited 
trom being defeated and deſtroyed, and for that purpoſe 
to make entries, or bring actions, as the caſe ſhall re- 
quire; but nevertheleſs to permit and ſuffer the ſaid John 
Barker, and his aſſigns, during his life, toreceive and take 
the rents and profits thereof, and of every part thereof, 
to and for his and their own uſe and benefit : and from 
and after the decraſe of the ſaid John Barker, then to the 
uſe and behoof of the ſaid Katherine Edwards, his in- 
tended wife, forand during the term of her natural life, 
tor her jointure, and in lieu, bar, and ſatisfaction of her 


To the uſe 
of the grant - 
ors till mar- 
riage: 8 
Then of the 
huſband ſor 
life, ſans 
waſte : 
Remainder 
totruſtees to 
preſerve 
contingent 
remainders: 


Remainder 
to the wiſe 


for life, for 
her jointure, 
in bar of © 95 


do wer and thirds at common law, which ſhe can or may dower} 


have or claim, of, in, to, or out of, all, and every, or 
any, of the lands, tenements, and hereditaments, where, 
ot or whereinthe ſaid John Barker now is, or at any time 
on times hereafter during the coverture between them 

mall be, ſeiſed of any eſtate of frechold or inheritance ; 
, Vo. 16” 2 8 
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No. IT. and from and aſter the deceaſe of the ſaid Katherine Ed- 
Lenny Wards, or other ſooner determination of the ſaid eſtates 
Remainder then to the uſe and behoof of the ſaid Charles Browne 
to other and Richard More, their executors, adminiſtrators, and 
truſtees for a àſſigns, for and during, and unto the full end and term 
term, u of, five hundred years from thence next enſuing and 
truſts after fully to be complete and ended, without impeachment 
mentioned: Of waſte : upon ſuch truſts nevertheleſs, and to and for 
| ſuch intents and purpoſes, and under and ſubject to ſuch 
Remainder Proviſoes and agreements, as are hereinafter mentioned, 
to the firſt Expreſſed, and declared of and concerning the ſame : . 
and other and from and after the end, expiration, or other ſooner 
ſons of the determination of the ſaid term of five hundred years, 
marriage in and ſubje& thereunto, to the uſe and behoof of the firſt 
tall: ſon of the ſaid John Barker on the body of the ſaid Ka- 
ttherine Edwards his intended wife to be begotten, and 
of the heirs of the body of ſuch firſt ſon lawfully iſſuing; 
and for default of ſuch iſſue, then to the uſe and behoof 
of the ſecond, third, fourth, fiſth, ſixth, ſeventh, eighth, 
ninth, tenth, and of all and every other the ſon and ſons 
of the ſaid John Barker on the body of the ſaid Kathe- 
rine Edwards his intended wife to be begotten, ſeveral- 
ly, ſucceſſively, and in remainder, one after another, as 
they and every of them ſhall be in ſeniority of age and 
priority of birth, and of the ſeveral and reſpective heirs 
of the body and bodies of all and every ſuch ſon and ſons 
lawfully ifſuing ; the elder of ſuch ſons, and the heirs of 
his body iſſuing, being always to be preferred and to take 
| before the younger of ſuch ſons, and the heirs of his or 
Remainder their body or bodies iſſuing: and for default of-ſuch iſſue, 
to the then to the uſe and behoof of all and every the daughter 
daughters, and daughters of the ſaid John Barker on the body of 
the ſaid Katherine Edwards his intended wife to be be- 
as tenants in gotten, to be equally divided between them, (if more 
common, in than one, ) ſhare and ſhare alike, as tenants in common 
tail: and not as joint - tenants, and of the ſeveral and te ſpec - 
| tive heirs of the body and bodies of all and every ſuch 
Remainder daughter and daughters lawfully iſſuing: and for default 
to the huſ. of ſuch iſſue, then to the uſe and behoof of the heirs of 
band in tail; the body of him the ſaid John Barker lawfully iſuing : 
Remainder and for default of ſuch heirs, then to the uſe and behcof 
to the huſ. of the ſaid Cecilia, the wife of the ſaid Abraham Barker, 
band's mo- and of her heirs and affigns for ever. AND as to, for, 
ther in fee. and concerning the term of five hundred years herein 
The truſt of before limited to the ſaid Charles Browne and Richard 
the term More, their executors, adminiſtrators and aſſigns, as 
declared; Aforeſaid, it is hereby declared and agreed by and be- 
tween all the ſaid parties to theſe preſents, that the ſame 
is ſo limited to them upon the truſts, and to and for the 
; intents and purpoſes, and under and ſubjeR to the pre- 
viſoes and azreements, hereinafter mentioned, expreſſed, 
and declared, of and concerning the ſame : that is to ſay, 
in caſe there ſhall be an eldeſt or only ſon and one or 
more other child or children of the ſaid John Barker, 


% 
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on the body of the ſaid Katherine his intended wife tobe No. II. 
begotten, then upon truſt that they the ſaid Charles 
Browne and Richard More, their executors, admini- to raiſe por- 
ſtrators, and aſſigns, by ſale or mortgage of the ſaid term tions ſor 
of five hundred years, or by ſuch other ways and means younger 
as they or the ſurvivor of them, or the executors or ad- children, 
miniſtrators of ſuch ſurvivor, ſhall think fit, ſhall and DR 
do raiſe and levy, or borrow and take up at intereſt, 
the ſum of four thouſand pounds of lawful money of 
Great Britain, for the portion or portions of ſuch other 
- child and children (beſides the eldeſt or only ſon) as 
aforeſaid, to be equally divided between them (if more 
than one) ſhare and ſhare alike ; the portion or portions 
of ſuch of them as ſhall be a ſon or ſons to be paid at his payable ac 
or their reſpective age or ages of twenty-one years; and certain g 
the portion or portions of ſuch of them as ſhall be a times, 
daughter or daughters to be paid at her or their reſpec- 
tive age or ages of twenty-one years, or day or days of | 
marriage, which ſhall firſt happen. And upon this fur- with main«, 
ther truſt, that in the mean time and until the ſame tenance at 
portions thall become payable as zforcfaid, the faid the rate of 
Charles Browne and Richard More, their executors, 4 fer cent. 
adminiſtrators and alligns, ſhall and do, by and out of ; 
the rents, iſſues, and profits of the prem:ſes aforeſaid, 
raiſe and levy ſuch competent yearly ſum and ſums of 
money for the maintenance and education of fuch child 
or children, as ſhall not exceed in the whole the intereſt 
of their reſpeRive portions after the rate of four pounds 
in the hundred yearly. Px o VIDE D always, that in cafe and benefit 
any of the ſame children ſhall happen to die befor his, of ſurvivors 
her, or their portions ſhall become payable as aforeſaid, ſhip. 
then the portion or portions of ſuch of them ſo dying 
ſhall ge and be paid unto and be equally divided among 
the ſurvivor orſurvivors of them, when and at ſuch time 
as the original portion or portions of ſuch ſurviving 
child or children ſhall become payable as aforeſaid. 
Proviped alſo, that in caſe there ſhall be no ſuch If no fuck 
child or children of the ſaid John Barker on the body of child 
the ſaid Katherine his intended wife begoiter, beſides , 
an eldeſt or only ſon ; or in caſe all and every ſuch child OD 
or children ſhall happen to die before all or any of the or if all die 
ſaid portions ſhall become due and payable as aforeſaid ; 
or in caſe the ſaid portions, and alſo ſuch maintenance or if the 
as aforeſaid, ſhall by the ſaid Charles Browne and Rich- portions bo 
dard More, their executors, adminiſtrators, or aſſigns, raiſed, 
be raiſed and levied by any of the ways and means in on 22 F 
that behalf aſore - mentioned; or in caſe of the ſame by or paid 5 
ſuch perſon or perſons as ſhall for the time being be 5 
next in reverſion or remainder of the ſame premiſes | 
| expectant upon the ſaid term of five hundred years, or ſecured by 
ſhall be paid, or well and duly ſecured to be paid, ac- the perſon 
cording to the true intent and meaning of theſe pre- next in re- 
ſents; then and in any of the ſaid caſes, ard at all times mainder; 
thenceforth, the ſaid term of five hundred years, or ſo the refidue- 
much thereof as ſhall remain unſo!d or undiſpoſed of of tlie term 
bor the purpoſes aforeſaid, ſhall ceaſe, determine, and to ceaſe. 
„ | Z 2 2 
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No. II. be utterly void to all intents and purpoſes, any thing 
= bderein contained to the contrary thereof in any wiſe 
Condition, Notwithſtanding, PxovIDeD alſo, and it is hereby fur- 
that the uſes ther declared and agreed by and between all the ſaid 
and eftates Parties to theſe preſents, that in caſe the ſaid Abraham 
hereby Barker or Cecilia his wife, at any time during their 
granted ſhall lives, or the life of the ſurvivor of them, with the ap- 
be void, on Probation of the ſaid David Edwards and Francis Gold- 
fettling ing, or the ſurvivor of them, or the executors or ad- 
Other lands mini ſtrators of ſuch ſurvivor, ſhall ſettle, convey, and 
of equal aſſure other lands and tenements of an eſtate of inhe- 
value in re- ritance in fee-fimple, in poſſeſſion, in ſome convenient 
compente. place or places within the realm of England, of equal 
or better value than the ſaid capital meſſuage, lands, 
tenements, hereditaments and premiſes ; hereby grant- 
ed and releaſed, and in lieu and recompenſe thereof 
unto and for ſuch and the Lke uſes, intents, and pur- 
poſes, and upon ſuch and tie like truſts, as the ſaid 
capital meſſuage, lands, tenc ments, hereditaments, and 
premiſes are hereby ſettled and aſſured unto and upon, 
then and in ſuch caſe, and at all times from thence- 
ſorth, all ar d every the uſe and uſes, truſt and truſts, 
eſtate and eſtates herein before limited, expreſſed, and 
declared oi or concerning the ſame, ſhall ceaſe, deter- 
mine, and be utterly void to all intents and purpoſes ; 
and the ſame capital meſſuage, lands, tenements, here- 
_ ditaments, and premiſes, ſhall from thenceforth remain 
Aud be to and for the only proper uſe and behoof of the 
faid Abraham Barker or Cecilia his wife, or the ſurvivor 
oi them, ſo ſettling, conveying, and affuring ſuch other 
lands and tenements as aforeſaid, and of his or her heirs 
and affigns for ever: and to and for no other uſe, in · 
tent, or purpoſe whatſoever ; any thing herein contain- 
| ed to the contrary thereof in any wiſe notwithſtanding. 
Covenant to Ax p, for the conſiderations aforeſaid, and for barring 
levy a fine. all eftates tail, and all remainders or reverſions there- 
| upon expectant or depending, if any be now ſubſiſting 
and unbarred or otherwiſe undetermined, of and in the 
ſaid capital meſſuage, lands, tenements, hereditaments, 
and premiſes, hereby granted and releaſed, or mention- 
ed to be hereby granted and releaſed, or any of them, 
or any part thereof, the ſaid Abraham Barker for him- 
ſelf and the ſaid Cecilia his wife, his and her heirs, ex- 
ecutors, and adm:niftrators, and the ſaid John Barker 
for himſelf, his heirs, executors, and adminiſtrators, do 
and tach of them doth, reſpectively covenant, promiſe, 
and grant, to and with the ſaid David Edwards and 
Francis Golding, their heirs, executors and adminiſtra- 
tors, by theſe preſents, that they the ſaid; Abraham 
Barker and Cecilia his wife, and John Barker, ſhall and 
will, at the coſts and charges of the ſaid Abraham Bar- 
Ker, before the end of Michaelmas term next enſuing 
the date hereof, acknowledge and levy, before his ma- 
jeſty's juſtices of the court of common pleas at Weſt- 
minſter, one or more fine or fines, ſur cognizance d: 
droit, come ceo, &c. with preclamations according to the 


A 


ATT 
| form of the ſtatutes in that caſe made and provided, and 
the uſual courſe of fines in ſuch caſes accuſtomed, unto 
the ſaid David Edwards, and his heirs, of the ſaid capital 
ſſuage, lands, tenements, hereditaments, and pre- 
iſes, by ſuch apt and convenient names, quantities, 


qualities, number of acres, and other deſcriptions to 


aſcertain the ſame, as ſhall be thought meet; wh ch 


No. II. 
Coon pnmmnd 


ſaid fine or fines, ſo as aforeſaid, or in any other man- 


ner levied and acknowledged, or to be levied and ac- 
knowledged, ſhall be and enure, and ſhall be adjudged, 


deemed, conſtrued, and taken, and ſo are and were 


meant and intended, to be and enure, and are hereby 
declared by all the ſaid parties to theſe preſents to be 


and enure, to the uſe and behoof of the ſaid David Ed — 


wards, and his heirs and affigns; to the intent and 
purpoſe that the ſaid David Edwards may, by virtue 
of the ſaid fine or fines ſo covenanted and agreed to be 


levied as aforeſaid, be and become perfect tenant of the jn order to 
freehold of the ſaid capital meſſuage, lands, tenements, make a te- 
hereditaments, and all other the premiſes, to the end nant to the 
that one or more good and perfect common recovery or praecipe, 
recoveries may be thereof had and ſuffered, in ſuch that a reco- 
manner as is hereinafter for that purpoſe mentioned. very may be 
And it is hereby declared and agreed by and between ſuffered 3 


all the ſaid ies to theſe preſents, that it ſhall and 
may be lawful to and for the ſaid Francis Golding, at 
the coſts and charges of the ſaid Abraham Barker, be- 
fore the end of Michaelmas term next enſuing the date 
hereof, to ſue forth and proſecute out of his majeſty's 
high court of chancery one more writ or writs of entry 
fur diſſciſin en le poſt, returnable before his majeſty's jui- 
tices of the court of common pleas at Weſtminſter, 
thereby demanding by apt and convenient names, 
uantities, qualities, number of acres, and other de- 
criptions, the ſaid capital meſſuage, lands, tenements, 
hereditaments, and premiſes, againſt the ſaid David 


Edwards; to which ſaid writ, or writs, of entry he the 


ſaid David Edwards ſhall appear gratis, either in hjs 
own proper perſon, or by his attorney thereto lawfully 
authorized, and vouch over to warranty the ſaid Abra- 
ham Barker, and Cecilia his wife, and John Barker ; 
who ſhall alſo gratis appear in their proper perſons, 6r 
by their attorney or attorneys, thereto lawfully autlio- 
rized, and enter into the warranty, and vouch over to 
warranty the common vouchee of the ſame court ; who 
ſhall alſo appear, and after imparlance ſhall make de- 
fault : ſo as judgment ſhall and may be thereupon had 
and given for the ſaid Francis Golding, to recover the 
ſaid capital meſſuage, lands, tenements, hereditaments, 
and premiſes, againſt the ſaid David Edwards, and for 
him to recover in value againſt the ſaid Abraham Bar- 
ker, and Cecilia his wife, and John Barker, and for 
them to recover in value againſt the ſaid common 
vouchee, and that execution ſhall and may be there - 
_ awarded and had accordingly, andiall and every 
act and tning oe _ and executed, needful and 
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No. II. requiſite for the ſuffering and perfecting of ſuch com- 
mon recovery or recoveries, with vouchers as aforeſaid. 
| And jt is hereby further declared and agreed by and 
to enure between all the ſaid parties to theſe preſents, that im- 
mediately from and after the ſuffering and perfecting of 
the ſaid recovery or recoveries, ſo as aforeſaid, or in 
any other manner, or at any other time or times, ſuf- 
fered or to be ſuffered, as well theſe preſents and the 
aſſurance hereby made, and the ſaid fine or fines ſo co- 
venanted to be levied as aforeſaid, as alſo the faid reco- 
very or recoveries, and alſo all and every other fine or 
ines, recovery and rcoveries,conveyances, and aſſuran- 
ces in the law whatſoever heretofore had, made, levied, 
ſuffered, or executed, or hereaſter to be had, made, 
levied, ſuffered, or executed, of the ſaid capital meſſu- 
age, lands, tenements, hereditaments, and premiſes, or 
any ofthem, or any part thereof by and between the ſaid 
— parties to theſe preſents or any of them, or whereunto 
they or any of them are or ſhall be parties or privies, 
ſhall be and enure, and ſhall be adjudged, deemed, 
conſtrued, and taken, and ſo are and were meant and 
intended, to be and enure, and the recoveror or reco- 
verors in the ſaid recovery or recoveries named or to be 
named, and his or their heirs, ſhall ſtand and be ſeiſed 
of the ſaid capital meſſuage, lands, tenements, heredi- 
Se taments, and premiſes, and of every part and parcel 
to the pre- thereof, to the uſes, upon the truſts, and to and for 
ceding uſes the intents and purpoſes, and under and ſubject to the 
in this deed. proviſoes, limitations, and agreements, herein betore- 
mentioned, expreſſed, and declared, of and concerning 
Other cove- the ſame. Ax D the ſaid Abraham Barker, party 
nants; hereunto, doth hereby for himſelf, his heirs, executors, 
and adminiſtrators, further covenant, promiſe, grant, 
and agree, to and with the ſaid David Edwards and 
Francis Golding, their heirs, executors, and admini- 
for quiet ſtrators, in manner and form following ; that is to ſay, 
enjoyment, that the ſaid capital meſſuage, lands, tenements, here- 
| ditaments, and premiſes, ſhall and may at all times 
hereafter remain, continue, and be, to and for the uſes 
and purpoſes, upon the truſts, and under and TubjeR 
to the proviſoes, limitations, and agreements, herein 
before-mentioned, exprefled, and declared, of and con- 
cerning the ſame; and ſhall and may be peaceably and 
quictly had, held, and enjoyed accordingly, without 
any lawful let or interruption of or by the ſaid Abra- 
ham Barker or Cecilia his wife, parties hereunto, his 
or her heirs or aſſigns, or of or by any other perſon or 
perſons lawfully claiming or to claim from, by, or un- 
der, or in truſt for him, her, them, or any of them; or 
n from, by, or under his or her anceſtors, or any of them; 
ma and ſhall ſo remain, continue and be, free and clear, and 
1 . freely and clearly acquitted, exonerated, and diſcharged, 
| or otherwiſe, by the ſaid Abraham Barker, or Cecilia 
his wife, parties hereunto, his or her heirs, executors, 


or adminiſtrators, well and ſufficiently ſaved, defended, | 


kept harmleſs, and indemnified of, from, and againſt all No. II. 
former and other gifts, grants, bargains, ſales, leaſes, , 5 
mortgages, eſtates, titles, troubles, charges, and in- 

cumbrances whatſoever, had, made, done, committed, 

occaſioned, or ſuffered, or to be had, made, done, com- 

mitted, oc. aſioned or ſuffered, by the ſaid Abrahmar Bar- 

ker, or Cecil a his wife, or by his or her anceſtors, or 
any of them, or by his, her, their, or any of their act, 
means, aſſent, conſent, or procurement: AND MORE=- and for fur- 

ovVER that he the ſaid Abraham Barker and Cecilia his ther aſſur- 

wife, parties hereunto, and his or her heirs, and all ANCE. | 2 

other perſons having or lawfully claiming, or which 

ſhall or may have or lawfully claim, any eſtate, right, 

title, truſt, or intereſt, at law or in equity, of, in, to, or 

out of, the ſaid capital meſſuaze, lands, tenements, 

hereditaments, and premiſes, or any of them, or any 

part thereof, by or under or in truſt for him, her, 

them, or any of them, or by or under his or her an- 

ceſtors or any of them, ſhall and will from time to 

time, and at all times hereafter, upon every reaſonable 

requeſt, and at the coſts and charges, of the ſaid David 

Edwards and Francis Golding, or either of them, their 

or either of cheir heirs, executors, or adminiſtrators, 

make, do, and execute, or cauſe to be made, done, 

and executed, all ſuch further and other lawful and 

reaſonable acts, deeds, conveyances, and aſſurances in 

the law whatſoever, for the further, better, more per- 

fe, and ab'olute granting, conveying, ſettling, and 

aſſuring of tne ſame capital meſſuage, lands, tenements, 

| hereditaruents, and premiſes, to and for the uſes and 

purpoſes, _ the truſts, and under and ſubject to the 

proviſoes, limitations, and agreements herein before 

mentioned, expreſſed, and declared, of and concerning 

the ſame, as by the ſaid David Edwards and Francis 

Golding, or either of them, their or either of their heirs, 

executors, or adminiſtrators, or their or any of their 
counſel learned in the law ſhall be reaſonably adviſed, 

deviſed, or required: ſo as ſuch further aſſurances con- 

tain in them no further or other warranty or covenants 

than againſt the perſon or perſons, his, her, or their 

heirs, who ſhall make or do the ſame; and ſo as the 

party or parties, who ſhall be requeſted to make ſuch 
further aſſurances, be not compelled or compellable, for 

making or doing thereof, to go and travel above five miles 

from his, her, or their then reſpective dwellings, or places 
of abode. PRoviIDeED LASTLY, and it is hereby further Power of 

declared and agreed by and between all the parties to revocation 

theſe preſents, that it ſhall and may be lawful to and 2 

for the ſaid Abraham Barker and Cecilia his wife, Ihn 

Barker and Katherine his intended wife, and David 

Edwards, at any time or times hereaſter, during their 

joint lives, by any writing or writings under their re- 

ſpective hands and ſeals, and atteſted by two or more 

credible witneſſes, to revoke, make void, alter, or 


change all and every or any the uſe and uſes, eſtate and 


& PP E N DT IX. 


X11 
No. II. eſtates, herein and hereby before limited and declared, 


— 


or mentioned or intended to be limited and declared, 
of and in the capital meſſuage, lands, tenements, | 
hereditaments, and premiſes aforeſaid, or of and in any 
part or parcel thereof, and to declare new and other 
uſes of the ſame, or of any part or parcel thereof, any 
thing herein contained to the contrary thereof in any 


Concluſion. — notwithſtanding, In WITNESS whereof the 


? 


es to theſe preſents their hands and ſeals have ſub- 
ſcribed and ſet, the day and year firſt above written. 


Sealed, and delivered, Abraham Barker. (L. S. 
being firſt duly Cecilia Barker. (L. S. 
ſtamped, in the David Edwards. (L. S. 
preſence of Francis Golding. (L. S. 

George Carter. Charles Browne. (L. S. 

William Browne, | Richard More. (L. S. 
| ohn Barker. (L. S. 

therige Edwards, 2 4 
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No. III. 


An Oz116aT10N, or Bond, with Coxprrion 


for the Payment of Money. 


No. III 


NOW ALL MEN by theſe preſents, that I David 


Edwards, of Lincoln's Inn in the county of Mid- 
dleſex, eſquire, am held and firmly bound to Abra- 


ham Barker of Dale-Hall in the county of Norfolk, 


eſquire, in ten thouſand pounds of lawful money of 
Great Britain, to be paid to the ſaid Abraham Barker, 
or his certain attorney, executors, adminiſtrators, or 


aſſigns; for which payment well and truly to be made, 


* 
/ 


I bind. myſelf, my heirs, executors, and adminiſtrators, 
firmly by theſe preſents, ſealed with my ſeal. Dated 
the fourth day of September in the twenty-firſt year 
of the reign of our ſovereign lord Gxox ox the ſecond 
by the grace of God king of Great Britain, France, 
and Ireland, defender of the faith, and ſo forth, and 
in the year of our Lord one thouſand, ſeven hundred, 
and forty-ſeven. 


Taz conD1T10N of this obligation is ſuch, that if 


the. above-bounden David Edwards, his heirs, execu- 


tors, or adminiſtrators, do and ſhall well and truly 


pay, or cauſe to be paid, unto the above named Abra- 


ham Barker, his executors, adminiftrators, or aſſigns, 
the full ſum of five thouſand pounas of lawful Britiſh 
money, with lawful intereſt for the ſame, on the 
fourth day of March next enſuing the date of the above 
written obligation, then this obligation ſhall be void 


and of none effect, or elſe ſhall be and remain in full : 


force and virtue. 


Scaled, and delivered, being David ir orien (L. S.) 


firſt, duly ſtamped, in the 
preſence of 
. George Carter. 
William Browne. bo 
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No. IV. D 


* | 


Sheriff's 


No. IV. 1 
4 Fix ins of Lands ſur Cognizance de 2 


come ceo, Oc. 
& 1. Writ of Cromer] or PRALCIPE. 


EORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of 

the faith, and fo forth, to the ſheriff of Norfolk, greet- 
mg. Com MAN D Abraham Barker, eſquire, and Cecilia 
his wife, and John Barker, eſquire, that juſtly and 
without delay they perform to David Edwards, eſquire, 
the covenant made between them of two meſſuages, 


two gardens, three hundred acres of land, one hun- 


dred acres of meadow, tvro hundred acres of paſture, 
and fifty acres of wood, with the appurtenances, in 
Dale ; and unleſs they ſhall ſo do, and if the ſaid David 


Mall give you ſecurity of proſecuting his claim, then 


ſummon by good ſummoners the ſaid Abraham, Ce- 
Cilia, and John, that they appear before our Juſtices, 
at Weſtminſter, from the day of St. Michael in one 
month, to ſhew wherefore they have not done it: and 
have you there the ſummoners, and this writ. WIr- 


Ss ourſelf at Weſtminſter the ninth day of October, 
in the twenty- -firſt year of our reign. | 


Summoners J 


Pledges of 7 Jn. Doe. Of Me With] John Den. 
proſecution. J R. Roe. bam, Cecilia, [ R hard Fen. 


and John. 
5 2. The Licence to agree. 


Norfolk, 7 David EpwarDs, eſquire, gives to the 
to wit. J lord the king ten marks, for licence to 
agree with Abraham Barker, eſquire, of a plea of 
covenant of two meſſuages, two gardens, three hun- 
dred acres of land, one hundred acres of meadow, 


| two hundred acres of paſture, and fifty acres of wood, 


with the appurtenances, in Dale. 


& 3. The Conrad, 


AND THE AGREEMENT 18 sven, to wit, that 
the aforeſaid Abraham, Cecilia, and John, have ac- 
* the aſoreſaĩd tenements, with the appur- 


* 


VC 


tenances, to be the right of him the ſaid David, as 
thoſe which the ſaid David hath of the giſt of the 
aforeſaid Abraham, Cecilia, and John; and thoſe they 
have remiſed and quitted claim, from them and their 
heirs, to the aforeſaid David and his heirs for ever. 


And further, the ſame Abraham, Cecilia, and John, 


have granted, for themſelves and their heirs, that they 
will warrant to the aforeſaid David, and his heirs, the 
aforeſaid tenements, with the appurtenances, againſt 
all men for ever. And for this recognition, remiſe, 
quit-claim, warranty, fine, and agreement, the ſaid 
David hath given to the ſaid Abraham, Cecilia, ang 
John, two hundred pounds ſterling. 


& 4 The Note, or Abftra@. 
Norfolk, 7 BxTwzzxn David Edwards, eſquire, 


No. IV. 


to wit. F complainant, and Abraham Barker, 


eſquire, and Cecilia his wife, and John Barker, eſ- 
quire, deforciants, of two meſſuages, two gardens, 
three hundred acres of land, one hundred acres of 
meadcw, two hundred acres of paſture, and fifty acres 
of woed, with the appurtenances, in Dale, whereupon 
a plea of covenant was ſummoned between them : to 
wit, that the ſaid Abraham, Cecilia, and John, have 
acknowledged the aforeſaid tenements, with the ap- 
purtenances, to be the right of him the ſaid David, as 


"thoſe which the ſaid David hath of the gift of the.afore- 


© ſaid Abrabam, Cecilia, and John ; and thoſe they have 
remiſed and quitted claim, trom them and their heirs, 
to the aforeſaid David and his heirs for ever. And fur- 


ther, the ſame Abraham, Cecilia, and John, have 


granted for themſelves, and their heirs, that they will 
warrant to the aforeſaid David, and his heirs, the 
aforeſaid tenements, with the appurtenances, againſt 
all men for ever. And for this recognition, remiſe, 
quit-claim, warranty, fine, and agreement, the ſaid 
David hath given to the ſaid Abraham, Cecilia, and 


John, two hundred pounds ſterling. - 
9. 5. The Foot, Chirograph, or Indentures of the Fix x. 

Norfolk, 7 Tus 16 THE FINAL AGREEMENT), 

to wit. F made in the court of the lord king at 


- Weſtminſter, from the day of ſaint Michael in one 
month, in the twenty-firſt year of the reign of the 


lord GxoxoE the ſecond, by the grace of God of 


Great Britain, France, and Ireland, king, defender of 


the faith, and ſo forth, before John. Willis, Thomas 


Abney, Thomas Burnet, and Thomas Birch, juftices, 

and other faithful ſubjects of the lord the king then 

there preſent, between David Edwards, eſquire, com- 

plainant, and Abraham Barker, eſquire, and Cecilia 
| -S 


* 


No. IV. 
— — 


nr. 


his wife, and John Barker, eſquire, deſorciants, of 
two meſſuages, ewo gardens, three hundred acres of 
land, one hundred acres of meadow, two hundred 
acres of paſture, and fifty acres of wood, with the 
appurtenances, in Dale, whereupon a plea of cove. 
nant was ſummoned between them in the ſaid court 


to wit, that the aforeſaid Abraham, Cecilia, and John, 


have acknowleged the aforeſaid tenements, with the 
appurtenances, to be the right of him the ſaid David, 
as thoſe which the ſaid David hath of the gift of the 


aforeſaid Abraham, Cecilia, and John; and thlioſe 


they have remiſed and quitted claim, from them and 
their heirs, to the aforeſaid David and his heirs for 
ever. And further, the ſame Abraham, Cecilia, and 
John, have granted for themſelves and their heirs, 


that they will warrant to the aforeſaid David and his 


| heirs, the aforeſaid tenements, with the appurte- 


nances, againſt all men for ever. And for this recog- 


nition, remiſe, quit-claim, warranty, fine, and agree- 


ment, the ſaid David hath given to the ſaid Abraham, 
Cecilia, and John, two hundred pounds ſterling. 


& 6. Proclamations, endorſed upon the FI x E, according 
to the Statutes, | | 


Tux IIS It proclamation was made the fixtecnth 
day of November, in the term of faint Michael, in 
the twenty · firſt year of the king withinwritten. 

Txzx $SECoxD proclamation was made the fourth 


day of February, in the term of ſaint Hilary, in the 


twenty-firft year of the king withinwritten, 
Tux THIRD proclamation was made the thirteenth 
day of May, in the term of Eaſter, in the twenty-firſt 


year of the king withinwritten. 


Tux Foun TH proclamation was made the twenty- 
eighth day of June, in the term of the holy Trinity, 
in the twenty-ſecend year of the king withinwritten. 


APPENDIZ wk = 
No. v. | No. V. 4 


A common ; Rxcoveay of Lands with * double | 
Voucher. Eh 


* wie of Enry fr nge i the rea 
| er PRARCIPE.. 


EORGE the ſecond, by the grace of God of 
Great Britain, France, and Ireland king, de- 
{cnder of the faith, and ſo forth, to the ſheriff of Nor- 
folk, greeting. Command David Edwards, eſquire, 
that*juſtly and without delay he render to Francis 
Golding, (clerk, two meſſuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, 
two hundred acres of paſture, and fifty acres of wood, 
with the appurtenances, in Dale, which he claims to 
be his right and inheritance, and into which the ſaid 
David hath not entry, unleſs after the diſſeiſin, which 
Hugh Hunt thereof unjuſtly, and without judgment, 
hath made to the aforeſaid Francis, within thirty years 
now laſt paſt, as he ſaith, and whereupon he complains 
that the aforeſaid David deſorcetir him. And unleſs he 
ſhall ſo do, and if the ſaid Francis ſhall give you ſecu- 
rity of proſecuting his claim, then ſummon by good 
ſummoners the ſaid David, that he appear before our 
| Juſtices at Weſtminſter on the octave of ſaint Martin, 
io ſhew wherefore he hath not done it: and have you 
there the ſummoners, and this writ. . WiTNxzss our- 
ſelf at Weſtminſter, the twenty-ninth day of Oy. 
in the twenty-firſt year of our reign. 


op 


| FSummoners Sheri®s 
Pledges of J John Does ef the within age return 
proſecution, ich. Roe * named Davi id. 


4 4. Exenplifcation 'of the Rncovany Roli. 


GEORGE the ſecond, by the grace of Cod of Great 

Britain, France, and Ireland king, defender of the faith, 

and ſo forth; to all to whom theſe our preſent lettes 

ſhall come, greeting. KN o.] Y, that among the pleas 

of land enrolled at Weſtminſter, before fir John Willes, 

knight, and his fellows, our juſtices of the bench, of | | 

the term of ſaint Michael, jn the twenty-firſt year of : 
our reign, upon the fifty-ſecond roll it is thus contain- | 

ed. Ex TR returnable on the octave of ſaint Martin. Return. 


Note, that if the recovery be had with ſingle 
ouc her, the parts marked ac thus“ in F. 2. arc omitted. 
Lor. II. 3 


rn Dei . 


No. V. Nos rok, to wit: Francis Golding, clerk, in his 
Loy Proper perion demandeth againſt David Edwards, eſ- 
Demand quire, two meſſuages, two gardens, three hundred 
againſt the Acres of land, one hundred acres of meadow, two hun- 
tenant. dred acres of paſture, and fifty acres of wood, with the 
appurtenances, in Dale, as his right and inheritance, 
and into which the ſaid David hath not entry, unleſ; 
after the diſſeiſin, which Hugh Hunt thereof unjuſtly, 
and without judgment, hath made to the aforeſaid 
Count. Francis, within thirty years now laſt paſt. And where- 
upon he ſaith, that he himſelf was ſeiſed of the tene- 

ments aforeſaid, with the appurtenances, in his de- 

meſne as of fee and right, in time of peace, in the time 

of the lord the king that now is, by taking the profits 

Eiples. thereof to the value “ of ſix ſhillings and eight pence, 
and more, in rents, corn, and graſs :] and into which 

| [the ſaid David hathnot entry, unleſs as aforeſaid :] and 
Deſence of thereupon he bringeth ſuit, [and good proof. ] Axp 
the tenant. the ſaid David in his proper perſon comes and defend- 
83 eth his right, when fand where it ſhall behove him,] 
2 and thereupon voucheth to warranty ** John Barber, 
Warranty. 40 eſquire; who is preſent here in court in his proper 
te perfon, and the tenements aforeſaid with the appur- 

: « tenances to him freely warranteth, [ and prays that 

«© Demand the ſaid Francis may count againſt him. ] Arp here- 
«© upon the ſaid Francis demandeth againſt the ſaid 
«« John, tenant by his own warranty, the tenements 
| «aforeſaid with the appurtenances, in form aforeſaid, 
Count. ce &c, And whereupon he faith, that he himſelf was 
6 i ſeiſed of the tenements aforeſaid with the appurte- 
6 nances, in his demeſne as of fee and right, in time 

bc of peace, in the time of the lord the king that now 

is, by taking the profits thereof to the value, Cc. 

« And into which, Cc. And thereupon he bringeth 

* Defence ** ſuit, &c. AN p the aforeſaid John, tenant by his 
ec of the ** own warranty, defends his riglit, when, @&c. and 
«© youchee, ©* thereupon he further voucheth to warranty“ Jacob 
% Second Morland; who is preſent l.cre in court in his proper 
e youcher.”* perſon, and the tenements aforeſaid, with the appurte- 
Warranty, nances, to him freely warranteth, Sc. AN p hereupon 
Demand the ſaid Francis demandeth againſt the ſaid Jacob, te- 
againſt the nant by his own warranty, the tenements aforeſaid, 
common With the appurtenances in form aforeſaid, &c. And 
vouchee. Whereupon he faith, that he himſelf was ſeiſed of the 
Count. tenements aforeſaid, with the appurtenances, in his 
demeſne of fee and right, in time of peace, in the time 

of the lord the king that now is, by taking the profits 

thereof to the value, &c. And into which, Ec. And 

thereupon he bringeth ſuit, &c. Ax fp the aforeſaid 


Defence of ; FETAL 
varranty, defends his right 
th: common Jacob, tenant by his own warranty, defends glit, 


vouclice. The clauſes, between hooks, are no otherwiſe 
expreſſed in the record than by an Cc. kb 


4 


i againſt the 
*© vouchce. 


AF : an DE x6 

when, &c. And faith that the aforeſaid Hugh did not No. V. 
diſſeiſe the aforeſaid Francis of the tenements afore- 
ſaid, as the aforeſaid Francis by his writ and count piea, uu! 
aforeſaid above doth ſuppoſe: and of this he puts him- diſſeifen. 
ſelf upon the countiy. Axp the aforeſaid Francis imparlance 
thereupon craveth leave to imparl ; and he hath it. Default of 5 
And afterwards the aforeſaid Francis cometh again the common 
here into court in this ſame term in his proper perſon,. yguchee 
and the aforeſaid jacob, though ſolemnly called, comet g 
not again, but hath departed in contempt of the court, 
and maketh default. THEREFORE 1IT IS coN SID ER Judgment 
' ED, that the aforeſaid Francis do recover his ſeiſin tor the de- 

againſt the aforeſaid David of the tenements aforeſaid, mandant. 
with the appurtenances ; and that the ſaid David have Recovery in 
of the land of the aforeſaid ©* John, to the value [of yalue. | 
«© the tenements aforeſaid ;] and further, that the ſaid 
«© John, have of the lang of the ſaid”* Jacob to the 
value [of the tenements aforeſaid. ] And the ſaid Jacob 
in mercy. AND hereupon the ſaid Francis prays a writ Amerce- 
of the lord the king, to be directed to the ſheriff of the ment. 
county aforeſaid, to cauſe him to have full ſeiſin of the - 
tenements aforeſaid with the appurtenances : and it is Award of 
granted unto him, returnable here without delay. the writ of 
Afterwards, that is to ſay, the twenty-eighth day of ſeiſin, and 
November in this ſame term, here cometh the ſaid return, 
Francis in his proper perſon ; and the ſheriff, namely : 
ſir Charles 'Thompſon, knight, now ſendeth, that he 
by virtue of the writ aforeſaid, to him directed, on the 
twenty -fourth day of the ſame month, did cauſe the 
{aid Francis to have full ſciſin of the aforeſaid tenements 
with the appurtenances, as he was commanded. ATL Exemplig - 
AND SINGULAR Which premiſes, at the requeſt of cation con- 
the faid Francis, by the tenor of theſe preſents we tinued. 
have held good to be exemplified. In teſtimony 
whereof we have cauſed our ſea}, appointed for ſcaling 
writs in the bench aforeſaid, to be affixed to theſe 
preſents. WI TN ESS fir John Willes, knight, at 7%e. 
Weſtminſter, the twenty-eighth day of November, in 


the twenty-firſt year of our reign. | 
Cooke. 


2 5 1 / : 
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can. 


